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FtoaUBO  BT  W.  B.  H.  TREAD  WAT,  No.  42»  BmoAS-tTBllT. 

Sifls  ov  LoaD  CoiJB. 
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BE  IT  REMEMBRRED,  ihaC  <m  the  tirentietb  day  of  November,  Anno 

■^^■"^B    Domini,  one  thousand  eight  hundred  and  twenty-three,  and  in 

^SEAL-X    forty-eighth  year  of  the  Independence  of  the  United  Statee  of 

America,  W.  R  H.  Treadnm^  deposited  in  this  office  the  title  of 

)oolc,  the  right  whereof  he  claims  as  proprietor,  in  the  words  following,  to  wit* 

'Vleports  of  Judicial  Decisions  in  the  Constitutianal  C\>ttrt  of  the  State  of 

South-Carolina;  held  at  Charletton  and  Columbia,  during  the  years 

1812,  IS,  14, 16  anil  16.    To  which  is  added,  two  cases  determined  in  the 

Court  of  Equity  in  the  year  1822.    In  two  volumes." 

In  conformity  with  the  act  of  congress  of  the  United  States,  entitled,  <'  An  act 

for  the  encouragement  of  learning,  by  securing  the  copies  of  maps,  charts  and 

bonks,  to  the  authors  and  proprietors  of  such  copies,  during  the  times  therein 

mentioned,"  and  also  an  net  entitled  **  An  act  supplementary  to  an  act,  enCi. 

tied  *  An  act  for  the  encouragement  ef  learning,  by  securing  the  copies  of 

maps,  charts,  and  b9oiu,  to  the  authors  and  proprietors  of  such  copies,  during 

th9  times  therein  mentioned,*  and  extending  the  benefits  thereof  to  the  arts  of 

designiog,  engraTiDgi  and  etching  historical  and  other  prints." 

JAMES  JERTET, 
CkrkoftheDUlineiofS9uthCQnlkuL 
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Of  the  CodUTiTirrioMAL  Court  of  the  State  of 
Sovth-Cabolina^  during  the  Period  mArtued    ' 
in  these  Seportt. 

Bmourabk  J.  F.  ORIMKE, 

E.  H.  BAY, 
JOSEPH  BREVARD,     ■ 
ABRAHAM  NOTT, 
C.J.  COLCOCK, 
WILLIAM  SMITH, 

GANTT; 


I.  8.  BICHARDSON,  Etguire,  Jittomey- 

GeaeraL 


* 
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The  publication  of  these  volumes  was  undertaken 
atthe  suggestion  of  many  Gentlemen  of  the  Bar^  who 
.had  experienced  the  inconvenience  which  has  been 
repeatedly  noticed  by  the  Coort,  of  consulting  the 
cases  in  ma^uscripty  in  the  Constitutional  Court. 
The  undertaking  was  warmly  approved  by  several 
distinguished  Members  of  the  Bench^  and  to  all  of 
them,  the  publisher  is  indebted  for  the  kind  and  in- 
eouraging  manner  in  which  the  communit^ation  of 
his  plan  was  received. 

To  procure  a  correct  copy  of  the  Decisions,  to  re- 
trench the  cases  that  appeared  not  sufficiently  in- 
teresting or  important  for  publication,  and  to  pro- 
vide a  complete  Index  of  the  principal  matter  and 
the  names  of  cases,  has  been  all  at  which  th^  pub- 
lisher has  aimed :  How  far  these  objects  have  been 
accomplished^  it  will  be  for  the  profession  to'judge. 

• 

Several  typographical  errors  have  occurred,  which 
are  noticed  in  the  errata,  and  it  is  probable  that 
others  have  escaped  attention ;  he  requests  in  a  par- 
ticular degree  the  indulgence  ef  the  Judges  in  whose 
opinions  they  are  met  with.  He  confidently  (lopes, 
however,  that  the  sense  has  in  every  instance  been 
preserved ;  and  that  the  errors  are  seldom  of  such 
magnitude  as  to  occasion  any  embarrasment  to  the 
professional  reader. 


via  TREFACE. 

*  Some  idea  may  be  formed  of  the  labour  of  tnxb* 

cribing^  and  selecting  the  Cases  for  the  press ;  when 
it  is  known  that  at  Columbia  alone^  the  manuscript 
was  considered  sufficient  for  three  or  four  volumes ; 
yet  it  is  believed  of  the  mass  at  Columbia  and 
Charlesvoit  not  one  case  of  general  importance  ha| 
been  omitted  iu  this  fiublication. 

Copies  of  the  Decisions  having  been  made,  they 
were  examined  aid  certified  by  the  Clerk  of  the 
Courts  at  Columbia^  and  in  Charleston^  by  William 
S.  Smitkf  Esq.  to  whom  the  publisher  with  great 
pleasure  acknowledges  his  politeness,  in  affording 
every  liicility  to  the  manuscript  in  his  office. 

■ 

The  advice  of  several  distinguished  Members  of 
the  Bar,  has  induced  the  publisher  to  add  the  Case 
of  the  State  vs.  LeAre,  as  also  the  Cases  in  the  Ap- 
^  pendii^  from  the  Court  of  Equity,  which  it  is  pre* 
sumed  will  be  acceptable  to  the  profession,  from  the 
interesting  nature  of  the  subject,  and  importance  of 
the  doctrine* 
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JUDICIAL  Decisions 

IN    THB 
or    THB 

STATE  OF  SOUTB-CAROLVrd. 


%»^<^»»»»<»v»<»w%^ 


Charleston^  January  Term,  1812. 

Cathabike  Munbo  )  Drayton,  for  Motion. 

m.  >  Kino,   Northrup,    &   Sim- 

Jahss  Gardner  «      }      mon,  Contra. 

NoTTy  J.     IN  this  case,  it  appears  that  Edwin  cwluim^ 
Gwdnety  brother  of  the  defendant,  drew  a  Bill  of  janl^Tgi^. 
Exchange  on  Simpson  and  Davidson,  merchants  in  ^-•^^^'^^ 
London,  payable  to  one  Bell,  in  Scotland.     But  al-       «. 
though  it  was  payable  to  Bell,  it  in  fact  belonged  to  ^^|^ 
Mrs.  Munro  in  Charleston,  who  sent  it  to  him  to  be  Givdner 
laid  out   to  her  use.      Upon  being  presented  to  on  s!m|^ 
Simpson  and  Davidson,  it  was  not  accepted,  and  JJJw*  ^©f 

London, 
payable  to  one  Bell.  The  biU  vas  ^he  property  of  the  plaintiff,  %nd  was  dishon- 
oured when  presented  for  acceptance.  Evidence  was  eiven  that  defendant 
wrote  to  Edwin  Gardner,  that  he  had  paid  the  bill ;  which  letter  E  6.  showed 
to  the  plaintiff,  to  convince  her  that  the  bill  was  taken  up.  In  that  belief  she 
rested  saitisfied,  until  llie  protest  of  the  bill  for  non-payment ;  soon  after  which 
E.  6.  failed. 

An  action  of  deceit  was  brought  a^nst  defendant,  to  make  him  answerable 
to  the  amount  of  the  bill,  for  fafiely  representing  that  he  had  paid  the  bill,  and^ 
thereby  defkauding^  the  plaintiff,  by  lolling  her  into  security,  and  preventing  her 
from  proceeding  against  E.  G.     Plaintiff  had  a  verdict  for  the  amount  of  the  bill; 
but  the  samtf  was  set  aside,  and  a  new  trial  granted. 

In  an  actioiifOf  deceit,  there  must  be  suc&  a  connection  between  the  party  do- 
ing the  act,  and  the  party  that  suffers  by  it,  as  to  show  that  the  injury  is  witl^ 
the  scope  of  the  fraud  intended  :  The  ground  of  the  action  is  fiitai. 
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^ ««**"  ^^  accordingly  protested.  When  Mrs.  Munro  was 
Jan.  1812.  informed  of  the  nw-acceptance^  she  appli^  by  her 
friends  to  Mr.  E.  Gardner^  the  drawer,  for  pay- 
ment. He  informed  them  that,  although  it  was  pro- 
tested, it  was  taken  up  by  his  brother  then  in  Eng- 
land ;  and  as  a  proof  of  that  fact,  shewed  them  a  pa- 
per, the  caption  of  which  was  ^'  Bills  settled  (or 
paid)  and  unsettled.^'  This  list  was  in  the  hand- 
writing of  James  Gardner^  and  contained  the  bill  in 
question,  and  opposite  to  it  in  the  margin  was  writ- 
ten, ^'  paid.'^  Mrs.  Munro,  believing  this  statement 
to  be  true,  rested  satisfied  with  it,  until  the  bill  was 
protested  for  non-payment,  and  shortly  after  Edwin  , 
Gardner' idcAeA.  This  action  was  brought  against 
James  Gardner,  on  the  ground  of  fraud  and  deceit 
in  writing  to  his  brother  that  the  bill  was  paid  by 
him,  when,  in  fact,  it  was  not  paid ;  by  reason  of 
which  the  plaintiff  being  lulled  into  security  until 
Edwin  Gardner  failed,  has  lost  her  money.  The 
jury  have  found  a  verdict  for  the  pluntiff,  and  this 
is  a  motion  for  a  new  trial. 

Three  questions  present  themselves  for  consideni'- 
tion  in  this  case :  First,  whether  James  Gardner  was 
guilty  of  the  fact  of  representing  to  his  brother,  that 
he  had  paid  this  bill?  Secondly,  if  he  is,  whether 
he  did  it  with  a  fraudulent  intention?  And,  Thirdly^ 
if  he  did,  whether  it  was  with  a  view  to  defraud 
Mrs.  Munro  in  particular;  and,  if  not,  whether  she 
stands  in  such  relation  to  him  in  this  transaction  a^ 
will  entitle  her  to  maintain  an  action  ? 


STATE  OF  SOUTH-CAROLINA.  3 

The  first  being  a  mere  question  of  fitct^  proper  cixan^ 
for  the  consideration  of  the  jury,  I  might  not  have  J*n.  1812. 
been  in  fiivour  of  granting  a  new  trial,  if  the  case  muitbo 
had  rested  alone  on  that  ground.  Nevertheless.  I  ^* 
cannot  help  entertaining  some  doubts  on  that  point. 
I  have  no  doubt  but  that  the  witnesses  saw  the  list 
of  which  they  have  given  evidence,  and  I  am  dispo- 
sed to  believe,  it  was  in  the  handwriting  of  James 
Gardner.  But  it  is  to  be  observed,  that  all  the  de- 
ception  that  has  been  practised  in  this  case,  might 
have  been  effected  by  writing  the  single  word 
'^  paid^^  in  the  margin.  Now  it  is  probable,  that 
the  attention  of  the  gentleman,  to  whom  this  list  was 
shown,  was  drawn  principally  to  the  body  of  the 
writing  and  not  to  this  important  monosyllable ;  for 
it  4oes  not  appear  that  they  suspected  any  fraud  at 
that  time ;  and  I  can  more  easily  believe  that  Edwin 
Oardnery  who  was  a  man  of  bad  character,  would 
commit  a  forgery,  than  that  Jam^s  Gardner ^  who  is 
admitted  to  be  a  man  of  good  character,  would  be 
guilty  of  such  a  fraud.  Bolstering  up  a  tottering 
eredit,  might  have  been  a  strong  inducement  with 
the  first,  while  the  other  could  have  had  no  motive 
Ibr  doing  such  an  act ;  and  what  fortifies  this  suspi*- 
cion  is,  that  this  list  could  never  be  foynd  after 
JanM  Gardner  arrived  in  this  state.  Perhaps  if  it 
had  been  produced  on  the  trial,  and  these  witnesses 
had  examined  it  when  their  suspicions  were  awaked, 
they  would  have  thought  otherwise.  But  even  if 
they  had  not,  the  similarity  of  handwriting  in  a  sin- 
gle syllable  (particularly  between  persons  in  whose 
writing,  there  is  said  to  be  a  resemblance)  is  very 
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CB&SU8.  stijrfat  evidence,  on  which  to  fix  such  a  stiisma  on  the 
Jan.  1813,  character  of  an  honest  man. 


o.  As  to  the  second  pointy  if  the  jury  had  found  a 
PAM»r»«.  g^ji^yj^i  verdict  without  giving  any  reasons^  it  would 
have  fixed  che  fraud  on  the  defendant ;  but  taken 
in  connection  with  their  reascms^  it  seems  to  amount 
to  an  exculpation.  This  action  is  founded  in  frauds 
and  if  there  was  no  intention  to  practise  fraud  or 
deceit  on  any  one^  the  action  fails.  It  was  in  proof 
that  James  Gardner  offered  to  accept  the  bill^  al- 
lowing time  to  run  over.  Now  the  jury  say,  they 
^^  think  Mr.  Jixmes  Crordner  may  have  signed  the 
^^  list  proted  when  he  offered  to  accept  the  bill,  al* 
^^  lowing  the  time  to  run  over/^  If  they  believed 
he  might  have  done  it  under  those  circumstances^ 
they  must  have  believed  he  might  have  done  it  by 
mistake,  and  not  with  a  fraudulent  intention ;  and 
without  such  intention,  this  action  cannot  be  main- 
tained. Paisley  v.  Freeman y  ^  D.  ^  E.5\.  Jlyer 
v. y  1st  East,  318.     2d  East,  105. 

But  thirdly,  supposing  the  whole  of  that  list  to 
be  in  the  handwriting  of  James  Gardner,  and  to 
have  been  done  with  a  view  to  deceive  some  one,  it 
does  not  appear  to  have  been  intended  to  deceive 
Mrs.  Munro.  She  was  no  party  to  the  bill  j  and 
there  was  no  evidence  that  James  Gmrdner  ever 
heard  of  isuch  a  person.  Indeed,  it  is  not  pretend- 
ed, that  he  had  any  knowledge  of  the  parties,  ex* 
eept  what  appeared  on  the  face  of  the  papers.  If 
he  intended  to  deceive  any  one^  it  must  have  been 
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his  brother^  and^  although  we  cannot  pera^ive  any  Okarus. 
motive  for  doing  so^  yet  we  can  sooner  ^lieve  it^  J«n.  1813. 
than  we  dsoi  believe  that  he  intended  to  deceive  a 
person  of  whom  he  never  beard.  Indeed^  I  can 
conceive^  that  he  might  have  had  an  interest  in  ma- 
king his  lm)ther  believe  that  he  had  advanced  mo* 
ney  for  him  in  England^  but  I  can  see  no  motive  he 
coold  have  had  in  dec^ving  Mrs.  Munro.  The 
qnesticm  then  is^  whether  there  is  such  a  privity  or 
relation  between  Mr.  Jcanes  Gardner  and  Mrs. 
MunrOf  in  this  transaction^  as  entitles  her  to  maintain 
this  action  ?  I  think  there  is  not  In  an  action  for 
deceit^  there  must  be  some  apparent  connection  be* 
tween  the  party  doing  the  act^  and  the  one  suffer- 
ing the  injury;  something  like  cause  and  effect ;  one 
must  be  the  necessary  or  probable  consequence  of 
the  other.  This  principle  may  be  illustrated  by  a 
very  familiar  example :  Suppose  A.  by  actual  mis- 
representation and  falsehood  9  induces  B.  to  purchase 
from  him  as  sound  and  valuable^  a  horse  which  is  sick 
and  worth  nothing ;  if  B.  should  sell  the  same  horse 
to  C.^  he  (C.)  could  not  maintain  an  action  against 
A. 9  although  he  had  been  made  acquainted  with  the 
representation  A.  had  made^  and  had  purchased  in 
the  confidence  he  had  in  him.  I  will  not  say^  that 
a  person  int^iding  to  commit  a  frauds  must  have 
some  particular  person  in  view ;  and  that  no  other 
person^  except  the  one  intended  to  be  injured^  can^ 
in  any  case^  maintain  an  action  for  such  deception. 
Perhaps^  such  a  case  may  exists  but  then  the  person 
80  injured  must  come  within  the  scope  and  tendency 
af  the  contemplated  fraud.    For  instance^  if  a  per* 
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csABus-  son  should  give  a  certificate^  directed  to  all  persons 
Jan.  1813.  to  whom  it  might  be  shewn^  stating  the  bearer  to  be 
^■^P^^^^  a  person  of  good  character  and  property*,  that  he 
«.       might  be  safely  trusted  for  810,000,  when  he  knew 
▲BDns.  ^^^  j^^  ^^  ^^^  worth  a  cent,  with  a  view  of  de- 
ceiving some  particular  person,  and  some  one  not 
intended,  should  be  deceived ;  perhaps,  the  author 
of  the  deception  would  be  liable  from  the  nature 
and  tendency  of  the  instrument.     But  if  such  a  cer- 
tificate should  be  directed  to  a  particular  individual 
by  name,  for  the  purpose  of  deceiving  him,   and 
that  certificate  sHould  be  shewn  to  another  person, 
who  should  trust  the  bearer,  that  other  person  cer- 
tainly could  not  maintain  an  action  against  the  per* 
son  giving  the  certificate. 

But  to  come  home  to  the  present  case :  Suppose 
Edwin  Gardner  had  shewn  this  list  to  fifty  persons 
in  Charleston,  to  make  them  believe  Jamea  Crordner 
had  taken  up  all  his  bills  in  London,  and  had  there- 
by swindled  them  all  out  of  the  same  sum  of  which 
he  has  defrauded  Mrs.  3ft/nro,  could  they  all  re- 
cover from  JamtH  Gardner y  the  amount  of  their  res- 
pective claims  ?  I  presume  not ;  and  yet  they  would 
have  stood  in  the  same  situation  with  her.  In  all 
the  cases,  that  have  been  relied  on,  in  which  it  is 
laid  down,  that  where  a  fraud  is  intended  and  an 

m 

injury  has  happened,  an  action  will  li«|  the  action 
was  brought  by  the  person  against  whom  the  fraud 
was  intended ;  and,  although  the  rule  is  laid  down 
in  those  broad  terms,  it  must  be  taken  as  spoken 
in  relation  to  the  cases  to  which  it  was  applied,  and 
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decides  nothing  as  it  regards  a  case  circumstanced  ^'^^^J^" 
like  this.  This  list  was  a  private  paper^  sent  by  one  J»»-  ^^^^ 
man  of  business  to  another^  relating  to  their  own   ii^,^,^ 
private  affairs,  which  from  its  tenor  could  not  have       v. 
been  expected  to  come  to  the  view  of,  or  involve 
the  interest  of  any  third  person.    And^  although  a 
use  has  been  made  of  it  to  the  injuring  of  a  third 
person,  yet  that  sin  ought  not  to  be  visited  on  the 
head  of  one,  who  could  not  have  comtemplated  such 
an  event.     If  there  had  been  any  collusion  between 
these  two  brothers  to  deceive  this  unfortunate  woman, 
the  action  might  be  maintained ;  but  there  is  no  ev- 
idence of  that  sort ;  and  although  we  can  pity,  we 
cannot  relieve  her  misfortune.     I  am  of  opinion, 
therefore,  that  the  motion  ought  to  prevail. 


Brevard,  J.  This  action  being  in  nature  of  a 
writ  of  deceit,  it  is  substantially  founded  on  fraud ; 
and,  to  entitle  the  plaintiff  to  recover,  two  things 
must  concur ;  namely,  fraud  and  damage.  The  sug* 
gestion  of  falsehood,  or  the  suppression  of  truth, 
though  an  injury  may  thence  result^  will  not  afford 
sufficient  ground  for  an  action^  unless  such  immoral 
conduct  has  proceeded  from  a  fraudulent  motive^ 
and  was  intended  and  calculated  to  produce  an  inju- 
ry or  damage  to  the  party  complaining  thereof  in 
particular,  or  to  all  others  in  genewtl.  This  ap- 
pears to  me  to  be  the  true  doctrine  on  on  this  sub- 
ject, though  there  are,  I  believe,  respectable  opin- 
ions which  seem  to  favour  a  more  extensive  defini- 
tion^ ^mid  would  give  a  wider  range  to  the  action.  3 
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evABi^  J).&E.51.  UtEast:  Ejfre  y.  Dtmsfard^  ^nd 
ja^istx  East^  92.  3rd  Bo^anqt.  ^  Ptdi.  367.  6th  Johns. 
^"^'^^^^^  181.     3rdJohnaan9  271. 

Minrmo 

A  naked,  wilful  lie,  or  the  assertion  of  a  fioilse- 
hood  knowingly,  is  certainly  evidence  of  fraud;  but 
yet  it  is  not  conclusive  evidence.  An  intention 
to  deceive  is  material,  but  if  the  falsehood  asserted 
or  imposed,  is  in  its  nature  a  character  calculated 
directly  to  defraud  and  injure  some  one  particular 
person,  or  all  persons  generally,  an  intention  to  de- 
ceive and  injure  any  one  who  may  thereby  be  de- 
ceived and  defrauded,  may  be  implied.  To  author- 
ise an  application  of  this  doctrine  to  the  ]^resent 
case,  so  as  to  support  the  verdict  which  has  been 
given,  it  ought  to  appear  clearly  beyond  a  reason- 
able doubt,  that  the  words  ^^  paid  and  settled,"  (or 
whatever  the  words  were  which  the  witnesses  pro- 
ved were  inscribed  on  a  list  of  bills  which  was  ex- 
hibited to  them  by  Edwin  Oardnety  as  having  been 
transmitted  to  him  by  the  defendant,)  were  in  fact 
written  by  the  defendant  or  by  his  procurement.  It 
is  possible,  that  the  writing  on  that  paper,  was  all 
his  handwriting,  except  the  particular  words  which 
related  to  the  bill  in  question,  and  that  those  words 
were  not  written  by  him.  The  evidence  is  not  very 
satisfactory  to  my  mind  that  any  part  of  the  writing 
was  his ;  but  still  less  so,  as  it  relates  to  the  words 
which  concern  this  particular  bill.  All  circumstan- 
ces considered,  it  appears  to  me  much  more  proba- 
ble that  the  writing  was  not  his,  notwithstanding 
the  testimony  of  the  witnesses,  which  went  to  prove 
the  contrary.  The  witnesses,  no  doubt,  believe  diat 
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it  was  his  writing,  and,  it  may  be,  that  they  were  c«a»im- 
not  mistaken,  though  they  did  not  examine  the  wri-  Jan.  isis. 
ting  with  any  view  to  detect  a  forgery;  but  as  a 
very  little  alteration  or  addition  was  necessary  to  ef- 
fect the  deception  complained  of,  and  as  none  of  the 
witnesses  have  said  that  they  or  any  of  them  direc- 
ted their  attention  to  that  part  of  the  writing  which 
has  hftd  that  effect,  with  any  view  to  ascertain 
whether  it  in  particular  was  in  the  handwriting  of 
the  ddTendant,  I  am  induced  from  other  circum- 
stances to  believe  that  this  part  of  the  writing  was 
not  his.  At .  all  events,  I  am  not  satisfied  that  on 
■mch  evidence,  the  jury  were  authorised  to  say  that 
it  was  his ;  and,  without  that  the  verdict  cannot  be 
supported.  If  the  writing  was  the  defendant's,  it 
must  have  been  written  by  mistake  or  through  inad- 
vertence, without  a  knowledge  or  consciousness  of 
its  &lsebood,  or  it  was  written  to  deceive  Edwin 
GardruTy  who  might  have  relied  on  some  promise  of 
tbe  ^defendant  to  take  up  the  bill ;  or,  lastly,  it  was 
done  to  effect  the  very  purpose  which  it  is  said  to 
have  effected,  and  of  which  tlie  plaintiff  complainis. 
The  counsel  who  argued  for  the  plaintiff,  deny 
that  it  was  written  by  mistake.  They  deny  that  it 
was  written  to  deceive  Edwin  Gardner.  They 
ehai^e  the  defendant  with  having  written  it  for  the 
express  purpose  of  deceiving  and  defrauding  the 
plaintiff.  It  would  be  more  charitable,  and  much 
more  probable,  in  my  opinion,  to  suppose,  that  if 
the  defendant  is  the  author  of  the  writing  in  ques- 
tion, he  wrote  it  either  through  mistake  or  to  de- 
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chab£E8.  ceive  his  brother.  The  latter  supposition  may  be 
Jan.  1812.  made  without  imputing  to  him  very  great  moral  tur- 
^^T^^^^  pitude,  if  we  should  further  suppose  tibit  he  did 
V.  not  mean  to  defraud^  but  only  deceive  for  a  time. 
"'***  But  the  chai'ge  of  the  plaintiff's  counsel  would  im- 
pute to  him  a  deliberate  and  wilful  falsehood^  calcu- 
lated to  deceive^  and^  in  collusion  with  his  brother, 
to  defraud  the  plaintiff  forever^  of  the  amount  con- 
tained in  the  bill  with  damages^  interest  and  costs. 
The  counsel^  however,  were  perfectly  right  to  in- 
sist on  the  ground  they  did,  because  on  neither  of 
the  other  hypothesis  could  the  action  .  be  maintain- 
ed. If  it  was  an  unintentional  mistake,  the  defend- 
ant cannot  be  responsible ;  if  it  was  intended  only 
to  deceive  his  brother,  he  cannot  be  liable  to  an- 
other  person,  because  it  was  not  calculated^  to  de- 
fraud or  deceive  airy  other  person.  It  appears  to 
me  extremely  improbable,  that  it  was  done  by  him 
to  produce  the  consequence  complained  of  as  an  in- 
jury. The  defendant  has  been  represented  as  a 
man  of  general  probity,  in  great  credit  as  a  mer- 
chant, and  labouring  under  no  embarrassments ;  at 
any  rate,  not  entangled  in  the  ruinous  transactions 
aiid  speculations  of  Edwin  Gardner.  It  is  difficult 
to  conceive  any  benefit  or  gratification  which  he 
could  expect  to  result  to  himself  from  this  fraudu- 
lent act.  He  was  not  indebted  to  Edwin  Gardner 
and  Co.  He  had  not  bound  himself  to  take  up  this 
bill ;  unless  we  can  believe  so  without  evidence.  It 
cannot  well  be  supposed,  he  would  collude  with  his 
brother  to  deceive  and  defraud  the  plaintiff  in  a 
case  like  the  present,  where  «•  many  cireumstances 
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were  to  concur  in  order  to  effect  the  purpose;  CBiBwa. 
which  circumstances  must  have  been*  foreseen^  long  Jan.  1812. 
before  they  happened^  and  when  the  object  was  so  ^tP''^^*^ 
inconsiderable  as  it  affected  his  brother^  and  of  no       v. 
consequence  whatever  to  himself.     To  descend  to    ^"  *    ' 
act  a  part  so  dishonest  and  base^  without  some  strong 
motive^  no  man  of  common  sense  ever  could  be  pre- 
vailed! on^  and  especially  under  the  certain  prospect 
of  being  detected  and  exposed.     The  only  advan- 
tage which  his  brother  could  hope  to  derive  from 
the  fraudulent  act^  would  be  the  temporary  relief 
from  the  demand  of  a  single  creditor.     The  decep- 
tive representation  could  not  be  expected  to  operate 
an  extinguishment  of  the  claim.     It  could  only  af- 
ford time  to  carry  on  more  securely  fraudulent  ope- 
rations to  the  injury  of  other  persons^  till  the  eyes 
of  all  should  be  opened  at  ogee  upon  the  true  char- 
acter of  these  manoeuvres.     *•       « 

Is  there  any  reason  to  believe  that  either  the  de- 
fendant or  Edwin  Gardner  was  desirous  of  defraud- 
ing the  plaintiff^  rather  than  any  other  of  the  cred- 
itors of  Edwin  Gardner  and  Co.  ?'  It  appears  to 
me  that  the  latter  inclined  to  favour  her^  but  was  so 
immersed  in  debts  and  so  surrounded  by  importu- 
nate creditors^  that  he  could  not  do  it  with  conven- 
ience. Among  so  many  who  were  to  suffer  by  his 
contemplated  failure,  it  was  not  singular  that  she 
also  should  be  left  unpaid.  It  has  been  considered 
as  a  harsh  and  injurious  course,  to  attempt  to  excul- 
pate the  defendant  by  presuming  against  Edwin 
Gardner  that  he  exhibited  a  fake  writing  to  the 
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CxAsuuh  plaintiff^s  agents  in  order  to  gain  time.  But  is  this 
Jan.  i8i3.  course  more  harsh  and  in^urious^  than  to  indulge 
the  ^supposition  on  which  this  action  is  founded^ 


MiTJrBO 


V.       that   both  the  brothers  were   guilty  of  falsehood 
and  fraud  ? 


It  has  been  said^  however^  that  to  warrant  the  be- 
lief, that  the  writing  was  forged,  (or  any  part  of  it,) 
the  evidence  ought  to  be  as  strong  and  convincing 
as  would  be  requisite  to  convict  a  party  charged  on 
jui  indictment  for  forgery.  To  this  argument,  I 
cannot  yiield  my  assent.  The  forgery  was  not  of 
such  a  nature  as  to  furnish  any  ground  for  ait 
indictment.  It  was  calculated  not  to  defraud  the 
defendant,  or  even  the  plaintiff,  but  merely  to 
excuse  a  breach  of  promise  or  cover  an  antece- 
dent fraud.  It  has  been  said  that  fraud  ought 
not  to  be  presumed.  To  this  I  agree,  but  the  ques- 
tion is  not,  whether  we  are  to  presume  fraud,  but 
whether  the  evidence  does  not  prove  fraud; 
whether  it  does  not  authorise  the  presumption 
of  a  dispunishable  forgery  in  order  to  gain  a  tem- 
porary respite  from  the  clamours  and  reproaches 
of  an  injured  and  disappointed  creditor.  Can  it  be 
said  with  propriety,  that  Edwin  Gardner  was  a  man 
incapable  of  such  conduct  ?  In  asking  this  question, 
I  have  no  wish  or  intention  unnecessarily  to  .  open 
the  wounds  which  his  reputation  may  have  received. 
I  found  nothing  on  common  report,  or  extra-judicial 
knowledge.  I  rely  solely  on  the  evidedce  reported 
in  this  case.  What  is  the  proof  it  furnished  ?  That 
he  was  a  man  overwhelmed  with  debts ;  that  for 
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some  time  he  had  supported  a  false  and  deceitful  Ciu»u«- 
credit^  and  saved  himself  from  sinking  under  the  in-  Jan.  1812. 
cumbent  weight  of  multiplied  and  increasing  de-  ^^tP^^*^^ 
Biands^  by  catching  at  every  thing  which  accident  «• 
or  deception  brought  within  his  reach  :  that  during 
these  struggles  to  protract  the  term  of  his  mercan- 
tile existence  he  pe^orted  to  various  means  to  elude 
or  satiny  his  creditoj^ :  that  he  had  deceived  the 
plaintiff  by  drawing  on  a  commercial  house  in  Lon-  ' 
don^  where  he  had  no  funds :  that  he  persuaded  her 
to  rely  on  the  defendant^  his  brother^  to  take  up  the 
bill  on  his  account^  when  he  had  no  right  to  prom- 
ise this  on  the  part  of  the  defendant^  in  whose  hands 
^he  had  no  funds :  that  the  plaintiff  by  her  agents 
were  daily  teazing  and  importuning  him  to  satisfy 
her  claim^  and  might  be  prying  into  his  eircumstan^ 
ces^  might  discover  the  embarrassments  of  his  situa- 
tion^ and  sound  the  to(%in  among  his  numerous^  un- 
suspecting creditors :  that  he  repeatedly  assured 
her  agents^  that  the  bill  had  been  paid  by  his  bro- 
ther, when  he  must  have  known  the  contrary,  un- 
less it  can  be  believed  that  the  defendant  deceived 
him  without  any  apparent  motive :  that  his  own 
wife  was* distressing  him  with  earnest  and  pressing 
entreaties  and  remonstrances  in  behalf  of  her  friend, 
the  plaintiff:  that  he  must  have  calculated  on  a 
speedy  and  total  bankruptcy,  and  could  not  hope  to 
deceive  the  plaintiff  any  time  beyond  the  date  of 
his  general  credit :  and  that  no  other  or  greater  in- 
jury  or  loss  was  experienced  by  the  plaintiff  in  con- 
sequence of  the  forgery,  (if  such  it  may  be  called,) 
than  would  in  all  probability  have  befallen  her,  if 
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CBAmLxi.  tjjg  writuig  alluded  to  had  never  existed  or  been 
Jan.  181 '.  shewn  to  her.  In  addition  to  all  these  things^  let  it 
^tP^"^*^  be  recollected,  that  afterwards,  when  the  credit  of 

Mummo  ^  ^ 

V.  Edwin  Gardner  was  fast  on  the  decline,  and  he  was 
'  applied  to  for  this  paper,  it  was  not  produced,  it 
was  unfortunately  mislaid.  He  promised  to  search 
for  it  and  produce  it  again  to  the  plaintiff,  but  she 
flaw  it  no  more.  After  considering  all  these  circum- 
stances, the  impression  on  my  mind  is  little  short 
of  perfect  conviction,  that  the  writing  (so  much  of 
it  as  related  to  the  bill  in  question  being  paid  or  set- 
tled) was  a  fabrication,  not  of  the  defendant,  but  of 
Edwin  Gardner^  and  on  that  ground  my  opinion  is, 
that  the  verdict  is  against  evidence,  and  ought  to . 
be  set  aside. 

^  But  waiving  this  ground  of  exception,  and  admit- 
ting the  writing,  shewn  to  the  friends  of  the  plain- 
tiff to  satisfy  her  that  the  bill  was  taken  up  by  the 
defendant,  was  all  of  it  written  by  the  defendant, 
and  that  he  was  conscious  of  the  falsehood  of  the 
part  of  the  writing  of  which  the  plaintiff  complains, 
yet  it  will  be  difficult  to  make  out  the  right  of  the 
plaintiff  to  recover  in  this  action.  If  it  was  written 
to  deceive  Edwin  Gardnery  I  cannot  see  how  it  can 
be  made  use  of  as  an  instrument  to  aid  the  plaintiff, 
because  the  writing  appears  no  way  calculated  to  do 
mischief  to  any  one  else.  Indeed,  I  cannot  see  how 
it  could  work  an  injury  to  Edwin  Gardnery  or  any 
other  person  from  which  damage  would  result.  It 
might  produce  disappointment,  vexation  and  resent, 
ment^  but  ^ot  a  pecuniarj^  loss.     I  mean  to  say,  that 
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from  the  evidence  which  has  come  to  our  notice,  I  cumus* 

TOH 

€annot  see  that  any  damage  was  at  all  likely  to  result  Jan.  iks. 
from  the  false  representation^  if  it  was  one. 

I  do  not  pretend  to  say^  that  a  case  could  not  hap- 
pen under  similar  circumstances^  in  which  the  party 
written  to  directly,  might  sustain  injury.  To  sup- 
port this  action,  evidence  ought  to  have  been  given 
to  shew  that  the  defendant,  knowing  all  the  facts 
relating  to  thi^  bill,  and  that  a  writing  of  this  sort 
would  serve  Edwin  Gardner y  as  an  effectual  means 
to  amuse  the  plaintiff  and  impose  upon  her  credu- 
lity, (in  the  face  of  the  most  convincing  proof  to  the 
contrary,)  so  iar  as  to  prevail  upon  her  to  4iscon- 
tinue  the  prosecution  of  any  measures  to  i  obtain 
payment,  until  it  would  be  too  late  to  do  it  with 
eflTect.  Now  there  was  no  evidence  of  this,  or 
next  to  none.  The  belief  of  it  must  rest  almost 
entirely  on  conjecture ;  a  conjecture  altogether 
improbable  and  even  absurd.  It  is  improbable  that 
any  man  of  fair  character,  or  even  of  any  charac- 
ter, could  be  prevailed  on  by  such  inducements  as 
those  which  are  attributed  to  the  defendant,  to  do 
an  act  so  base  and  at  the  same  time  so  little  likely  to 
succeed ;  an  act  too  from  which  so  trifling  an  advan- 
tage could  be  gained ;  and  to  do  an  injury  which 
might  have  been  as  well  done  without  it.  It  is  ab- 
surd to  suppose  that  this  vile  and  foolish  game  could 
have'been  concerted  and  played,  by  persons  placed 
at  such  a  distance  apart,  for  a  stake  of  no  value,  of 
no  v^ue  absolutely,  as  it  concerned  the  defendant^ 
and  next  to  none,  as  it  concerned  the  supposed^usso- 
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Chauu.  ciate.     But  admitting  even  the  purpose  of  the  de- 

Jan.  1812.  fendant  to  defraud  the  pkintiiT^  (improbable  as  it 

^^^"^^^  appears  to  me,)  there  was  no  satisfactory  evidence, 

•.       (to  my  mind  at  least,)  which  proved  that  the  plain-  * 

AMH  m.  ^^  ^^  deceived  and  defrauded  by  means  of  the 

writing  in'  question,  and  thereby  sustained  any  dam- 
age. The  evidence  did  not  go  to  prove,  that  she 
trusted  to  the  representation  made  in  that  writing, 
and  not  to  the  personal  credit,  and  repeated  verbal 
assurances  of  Edwin  Gardner.  It  did  not  prove, 
that  if  the  writing  had  not  been  produced,  she 
would  have  had  immediate  recourse  to  such  means 
as  would  have  compelled  Edwin  Gardner  to  pay 
the  debt :  on  the  contrary  it  appears  to  me  plain, 
that  she  relied  on  Edwin  Gardner^ s  personal  re- 
sponsibility, and  on  the  credit  and  solvency  of  the 
house  of  which  he  was  the  principal  partner ;  on 
the  friendship  of  his  wife,  *and  the  intercession  of 
her  other  friends,  and  not  at  all,  or  very  little,  on 
this  paper.  How  could  she  repose  upon  the  secu- 
rity of  such  a  paper?  It  was  not  directed  to  her ;  it 
was  in  the  hands  of  &  man  who  had  wronged  her ; 
it  was  contradicted  by  the  strongest  evidence  that 
could  be  brought  in  her  own  possession.  The  pa- 
per, it  is  true,  might  have  aided  Edwin  Gardner 
in  imposing  on  her.  Still,  however,  her  reliance 
was  not  on  the  paper  but  on  him.  Upon  his  asser- 
tions, she  believed  the  paper  spoke  the  truth.  It 
cannot  be  believed  that  without  his  assertions  and 
assurances,  she  could  have  believed  the  statement  in 
the  paper,  when  she  had  the  most  convincing  evi- 
dence in  her  hands  to  the  contrary.    She  must  have 
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either  rejected  the  statement  as  fabe,  or  attributed  chirlm- 
it  to  mistake.     That  hep  confidence  was  in  Edwin  Jan.  iSis. 
Gardner  and  not  in  the  defendant,  is  further  •  evi-  ^'^T^^^^ 
denced  by  her  taking  from  him  a  second  bill  drawn       v. 
on  the  defendant  instead  of  the  former,  which  was    ^  '*"*" 
drawn  on  Simpson  ^  Davidson.     It  is  true,  she  did 
not  accept  of  it  as  an  extinguishment  of  die  former 
demand  or  debt,  but  it  serves  to  show  her  confi[- 
dence  in  the  man  who  had  so  often  deceived  her. 

But  suppose  the  paper  had  not  been  shewn  to  her 
or  her  agents,  is  it  certain  or  even  probable,  that 
she  would  have  so  pressed  Edwin  Gardner  for  pay- 
ment, as  to  have  obtained  it  ?  It  appears  to  me,  that 
the  same  postponement  would  have  taken  place, 
and  the  loss  would  have  been  equally  sustained  in 
that  event.  It  is  extremely  probable,  that  she 
would  have  yielded  so  far  to  his  assurances,  as  to 
have  produced  the  same  consequences.  But  if  she 
had  not  consented  to  wait,  in  expectation  of  the 
blips  being  paid  in  England,  still  there  is  the  strong- 
est reason .  to  support  the  belief,  that  he  would  not 
haye  paid  her,  whatever  measures  she  might  have 
had  recourse  to.  It  is  certain  she  could  not  have 
compelled  him  to  do  so,  as  his  bankruptcy  was  soon 
after  notorious.  It  is  more  than  probable,  that  the 
same  spirit  or  necessity,  which  dictated  his  former 
conduct  to  her,  would  have  emboldened  him  to  per- 
sist in  his  deceitful  and  injurious  conduct  towards 
her,  and  that  he  would  have  refused  payment  on 

the  same  ground  on  which  he  had  evaded  it. 

3 
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Chablbs-       To  conclude,  my  opinion  is,  decidedly,  that  ta- 
jan.  1812.  king  the  whole  evidence  in  consideration,  it  is  abun- 
^^T^^^*^  dantTy  more  strong  to  overturn  than  to  support  the 
V.       verdict,  and  that  the  verdict  ought  to  be  set  aside 
'  as  against  evidence,  and  also  as  contrary  to  law.     I 
have  taken  no  notice  of  the  terms  in  which  the  ver- 
dict is  expressed.    I  have  thought  this  unnecessary, 
as  independently  of  any  evidence  which  this  circum- 
stance may  furnish  in  favour  of  a  new  trial,  I  am 
clearly  of  opinion,  it  ought  to  be  granted.     Never- 
theless, I  cannot  forbear  saying,  that  the  particular 
wording  of  the  verdict  indicates  a  consciousness,  on 
the  part  of  the  jury,  that  it  required  some  apology. 


Grimkg,  J.  To  bring  this  action  within  the  law, 
it  is  necessary  to  prove  ;  ist.  That  the  conduct  of 
the  defendant  was  deceitful  and  fraudulent ;  2nd, 
That  the  deceit  was  practised  by  defendant  on  the 
plaintiff  to  induce  her  to  do  a  certain  act ;  and  3rd, 
That  trusting  to  this  representation,  she  did  an  act 
by  which  she  was  tnjured. 

With  respect  to  the  first,  it  does  not  appear  to 
me,  that  the  conduct  of  the  defendant  was  either  de- 
ceitful or  fraudulent ;  there  is  no  part  of  the  evi- 
dence which  points  conclusively  to  this  charge. 
The  basis  on  which  it  rests  is  a  paper,  said  to  be  in 
the  handwriting  of  the  defendant,  in  which  the  bill 
is  mentioned  among  many  others,  with  the  word 
^^  paid,''  or  *^  settled,"  opposite  to  it;  and  this  pa- 
per has  been  proved  to  be  in  the  handwriting  of  the 


> 


STATE  OF  SOUTH-CAROLINA.  19 

defendant  by  one  witness,  to  whom  Edwin  Gardner.  Chabm*. 

TON 

the  drawer  of  the  bill,  shewed  it  for  a  few  minutes,  Jan.  1812. 
and  to  another  who  had  it  in  his  possession  for  sey-  ""^"T^^ 
cral  days ;  but,  now  that  the  paper  is  czjled  for,  .  i 
Edwin  Gardner  says  it  cannot  be  found.  Had  that  ^**^'"- 
paper  been  in  the  possession  of  the  defendant,  such 
evidence  as  is  here  given,  I  should  hold  conclusive 
against  him,  unless  he  could  shew,  what  had  become 
of  it.  Another  circumstance  in  favour  of  the  de- 
fendant is,  that  his  and  Edwin  Gardner^s  handwri- 
ting  is  very  much  alike.  Now,  it  was  the  interest 
of  Edunn  Gardner  to  induce  a  belief  in  the  plain- 
tiff, that  the  bill  was  paid ;  it  was  not  the  interest  of 
Jame9  to  impose  any  such  belief  on  the  plaintiff. 
His  (James? J  credit  was  not  sinking  ;  his  bills  had 
not  been  protested  :  but  Edioin  was  in  that  situa- 
tion ;  and,  therefore,  if  he  could  impose  on  plain- 
tiff ^s  credulity  by  exhibiting  the  paper  in  question, 
he  might  have  an  opportunity  of  taking  it  up  be- 
fore any  suit  could  be  instituted  against  him.  Upon 
this  point  the  jury  have  determined,  that  they  be- 
lieved the  testimony  of  the  two  witnesses  to  the 
handwriting  of  James ^  wJien  they  (the  witnesses) 
might  have  been  mistaken,  and  when  the  paper  it- 
self was  not  submitted  to  them,  against  what  I  deem 
much  stronger  evidence  than  the  testimony  of  those 
two  witnesses,  viz.  the  circumstances  attending  the 
case,  for  it  further  appears  in  evidence,  that  Edwin 
was  indebted  to  defendant,  and  not  he  to  Edwin. 

%ndy  It  does  not  appear  by  any  part  of  the  testi- 
mony, that  the  defendant  ever  practised  deceit  on 
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Cba»lb8.  the  plaintiff^  to  induce  her  to  do  any  act.  The  bill 
Jan.  J  812.  was  drawn  by  Edwin j  payable^  not  to  the  plaintiff^ 
^^^^^  but  to  a  Mr.  Bell,  in  Scotland,  who  was  the  only  per- 
^'  son  that  t^ould  be  known  in  the  transaction  to  the 
*  defendant.  The  defendant,  it  seems,  bsing  brother 
of  Edwin,  and  being  then  in  England,  and  finding 
Edwin^s  affairs  in  a  tottering  predicament,  took 
them  out  of  the  hands  of  Edwin^s  agent,  paid  some 
of  his  bills,  and  offered  to  Bell,  if  he  would  let  the 
bill  run  over  again,  that  he  would  accept  and  pay 
it:  this  being  declined,  the  bill  came  back  protested. 
There  does  not  then  appear  any  evidence  which 
could  induce  a  belief,  that  the  defendant  was  prac- 
tising this  deceit  on  plaintiff,  and  who,  in  this  trans- 
action, was  an  utter  stranger  to  him.  The  sending  the 
paper  to  Edwin,  was  for  his  {Edwin^s)  information; 
that  he  might  see  what  had  been  done,  and  was  do- 
ing in  his  buisness.  It  could  not  bo  considered  otlier- 
wise  than  as  a  private  confidential  communicatit)n 
from  one  brother  to  another,  and  which  ought  not 
to  be  wrested  to  the  injury  of  the  defendant,  even 
if  he  had  written  the  words  opposite  the  bill,  as  it 
was  not  intended  to  practise  a  deceit  upon  the 
plaintiff,  and  of  which,  there  is  not  a  tittle  of  proof. 

The  two  former  grounds  being  thus  invalidated, 
the  third  falls  of  course ;  for,  in  this  action,  these 
three  points  must  be  proved  before  the  plaintiff  can 
make  out  her  case ;  and,  as  I  think,  she  has  failed  in 
all  of  them,  I  am  of  opinion  a  new  trial  should  be 
granted. 
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Chablm- 

TOW, 


Charleston^  January  Termj  1812,      jan.isis. 


Drayton,  for  Motion. 


I 


Houixa 

V. 
MiSBOOX. 


An 


Survivor  of  Andrew^ 
Holmes  &  Co. 

vs. 
James  Misroon,      J  Pringle,  Contra. 

An   a|pnt 

Special  action  on  the  case,  originally  tried  before  fro^^f 
Judee  Trezevant,  when  a  verdict  was  found  for^*^^*  . 

*        1  ^  1  1   •     -M     1  1      .  tionsofhis 

the  defendant ;  the  plamtin  then  obtained  a  new  principal 
trials  on  which  a- verdict  was  found  for  the  plaintiff,  bie,  if* 

loss    OC- 
CUR. 

In  the  month  of  October,  1804,  the  plaintiffs  de-   }^  » »?«- 

cial  action 

livered  to  the  defendant,  one  thousand  pieces  of  bri-  on  the 
tannias,  to  be  shipped  in  the  brig  Fame,  commanded  ^*^^not 
and  owned  by  defendant,  to  the  port  of  Cape  Fran-  ^^  ^J^J" 
cois,   with  instructions  immediately  to  dispose  of  ^^c'^iriv- 
them  to  the  best  advantage,  and  to  invest. the  pro-  pcriy,   a 
ceeds  in  the  first  quality  of  coffee,  which  4ie  was  to  ^u  be 
bring  back  to  the  plaintiffs,  on  this  return  of  the  5^"]^^^ 
brig.     About  the  16th  of  October,'  1804,  defendant  plaintiff 

,  _^  ,  ,  Teleasethe 

amved  at  Cape  Francois,  where,  instead  of  procur-  interest, 
ing  86,  or  810,  a  piece  for  the  britannias,  as  the 
plaintiffs  expected,  he  could  only  obtain  at  first  84 
a  piece,  and  afterwards  a  smaller  sum,  83.  The 
defendant,  however,  before  he  had  received  t;he 
proceeds  of  those  britannias,  wrote,  that  he  had 
commenced  purchasing  coffee  for  the  plaintiffs,  and 
saying  that  he  would  be  very  particular  with  res- 
pect to  the  quality. 

On  the  3rd  of  Febuary,  1805,  the  defendant  in 
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coAmLsg.  tjie  ijpig  left  Cape  Francois  for  Charleston,  and,  on 
Jan.  1W2.  the  4th,  was  captured  by  a  French  privateer,  car- 
'^'^^"^'^''^  rled  ipto  St,  Jago,  and  there'  condemned.     On  the 
V.        14th  of  March  ensuing,  the  defendant  arrived  in 
iEoon.  Charleston,  and  informed  plaintiffs  of  the  capture  of 
his  brig  and   cargo,  and  that  he  had   on   board, 
when  captured,  81506,32,   belonging  to  plaintiffs; 
this  being,  the  proceeds  of  481  pieces  of  britannias, 
sold  on   their  account  at  the    Cape,   and  which 
amount  they  received  from  the  underwriters,  they 
being  insured.     The  balance  of  the  britannias,  viz. 
519  pieces,  had  been  left  in  the  hands  of  a  substan- 
tial house,  Messrs.  Kelfy  Sr  Asburgh^  at  the  Cape ; 
and  britannias  were  then  selling  at  83  per  piece. 

The  plaintiffs  contended  that  they  were  entitled 
to  a  compensation  for  the  value  of  th»  519  pifeces  of 
britannias,  which  were  left  in  the  hands  of  Kelly  Sr 
Asbiirgh  unsold,  and  not  invested  in  coffee.  They 
produced  their  letter  of  instructions  to  the  defend- 
ant, of  the  import  already  stated;  they  also  produ- 
ced two  letters  from  the  defendant  to  themselves, 
dated  the  16th,  and  28th  of  October,  1805.  The 
first,  stating  his  arrival  at  a  bad  market;  britannias, 
84;  coffee,  scarce  and  high,  18  cents  per.  lb.  &c. 
&«.  The  second,  that  the  sales  were  still  dull,  bri- 
tannias at  83,75  to  84.  That  he  disposed  of  250 
pieces,  at  84 ;  but  knowing  the  plaintiff  would  be  a 
considerable  loser  by  them,  he  had  stopped  selling, 
in  hopes  to  receive  an  answer  to  his  letter  of  the 
16th.  It  also  appears,  by  the  defendant's  protest, 
that  he  had  purchased  some  coffee  for  himself. 
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TTie  defendant  contended,  that  from  the  situation  c«^»"»- 
of  the  country,  it  being  then  in  the  possession  of  the  Jan.  1812. 
brigands,  the  strict  rules  of  the  Mercantile  Law  "tp^""^ 
could  not  be  complied  with  ;  that,  under  the  pecul-  v- 
iar  circumstances  of  the  case^  he  had  acted  for  the 
interest  of  the  plaintiffs^  and  contrary  to  his  own  in- 
teresty  because  he  abandoned  to  them  in  the  first 
instance^  upon  the  sales  of  the  britannias,  5  per 
cent,  his  commissions  upon  investing  the  proceeds 
in  coffee,  2  |  per  cent. ;  and  his  freight  upon  the 
coffee,  when  purchased.  The  britannias  sold  for 
credit^  except  one  case.  That  he  had  used  every 
exertion  to  buy  coffee,  which  was  to  be  had  only  in 
small  quantities.  #  Defendant  thought  it*  to  be  to  the 
interest  of  the  plaintiffs  to  leave  the  britannias,  the 
market  being  very  fluctuating.  Had  the  britannias 
been  exported,  a  duty  of  10  per  cent,  must  have 
been  paid  upon  them  ;  14,  of  the  article  of  coffee 
must  be  paid  to  the  government,  for  liberty  to  pur- 
chase. The  defendant  was  to  have  purchased  for 
others  also. 


CoLcocK,  J.  I  take  it  to  be  settled,  that  where 
the  instructions  are  positive  and  such  as  may  be  ex- 
ecuted, the  agent  is  liable  for  any  damage  which 
may  result  from  a  departure  from  them.  But,  on 
an  examinatiqn  of  the  instructions  given  in  this  case^ 
it  appears,  that  they  are  vague  and  equivocal, 
and  such  as  necessarily  carry  with  them  a  discre- 
tionary power.  In  the  first  part  of  the  letter,  the 
defendant  is  instructed  when  he  arrived  at  Cape 
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Chi»li»-  Francois*  to  sell  the  britannias  to  the  best  advan- 
Jan.  1812.  tage  ftnd  to  vest  the  proceeds  in  coffee  of  the  first 
quality.  But  in  the  same  letter  the  plaintiffs  say, 
they  suppose  the  britannias  will  be  worth  from  S6 
to  810.  When  this  part  of  the  letter  is  connected 
with  the  former,  the  fair  construction  of  the  whole, 
when  taken  together,  would  most  unquestionably 
be,  that  he  was  to  sell,  if  he  could  obtain  such  a  price 
>as  they  had  stated ;  for,  I  would  ask,  why  say  any 
thing  in  their  instructions,  about  the  price,  if  they 
were  to  be  sold  for  what  they  would  bring  ?  Might 
not  the  plaintiffs  have  brought  their  action  against 
him  on  the  ground  of  departure  from  their  instruc- 
tions as  to  price  ?  They  certainly  might  have  done 
so,  as  well  as  brought  their  present  action.  But 
when  it  is  recollected,  that  the  defendant  on  his  ar- 
rival on  the  16th  of  October,  1804,  wrote  to  the 
plaintiff  that  he  had  got  to  a  bad  market,  britannias 
at  84 ;  coffee,  scarce,  at  18  cents,  &c.  &c.  and  that 
afterwards,  on  the  28th  of  the  same  month,  he 
again  wrote,  that  britannias  were  still  dull;  that  he 
had  sold  250  pieces,  but  knowing  they  would  be 
great  losers,  he  had  stopped  selling  in  hopes  of 
hearing  from  them;  that  he  remained  in  the  Island 
until  the  3rd  of  Febuary;  by  which  time  the  plain- 
tiffs certainly  could  have  answered  his  letter,  and 
that  they  never  wrote  to  him,  leaving  him  to  act  as 
he  might  think  proper.  When  these  facts,  I  say,  are 
considered,  the  defendant  should  be  relieved  from 
^  all  responsibility. 

It  appeared  that  defendant  had  not  shipped  any 
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eoffee  for  plaintiffs^  and  this  was  the  principal  cir-  C"^»m»- 
cumstance  relied  on  to  create  a  responsibility  in  the  Jan.  I812. 
defendant,  it  being  said  that  it  indicated  fraud,  he  u^^^^, 
having  written  to  the  plaintiffs  that  he  had  commen-       v. 
ced  purchasing  coffee  for  them^  and  having  a  quan- 
tity on  board  for  »himself:  but  in  my  mind  there  is 
no  evidence  of  unfairness  in  this,  for  his  first  letter 
was  written  immediately  on  his  arrival,   and    he 
might  then  have  thought  that  he  would  be  able  to 
purchase  all  that  hd  wanted,  and  afterwards  it  may 
have  turned  out  differently.     He  wa«  authorised  to 
buy  for  others,  and,  it  appears,  he  intended  to  buy 
for  himself,  so  that  it  is  presumable  he  only  meant 
to  say  in  his  letter,  that  he  had  commenced  buying 
generally;  nay,  this  must  have  been  tlie  case,  for  at 
the  time  he  wrote,  he  wa^ioot  in  funds  to  purchase 
for  the  plaintiffs,  having  sold  the  first  of  the  britan- 
nias  on  a  credit. 

But,  admitting,  that  under  a  belief  that  he  could 
purchase  as  much  as  he  wished,  he  had  intended  a 
part  of.  his  first  purchase  for* plaintiffs,  but  after- 
wards finding  that  he  could  not  do  so,  kept  it  for 
himself,  it  being  but  a  small  quantity.  What  un- 
fiumess  is  there  in  this  ?  If  he  could  not  buy  for  all, 
why  was  he  to  prefer  the  plaintiffs  to  other  consign- 
ors, or  to  himself?  On  this  point,  however,  little 
need  be  said ;  for,  the  conduct  of  the  plaintiffs  in 
receiving  the  value  of  the  britannias  which  were 
sold^  exonerates  the  defendant  from  all  liability  (if 
any  there  was)  for  not  vesting  the  proceeds  in 
coffee.     It  shews  that  they  believed  it  to  be  imprac- 

4 


26  JUDICIAL  DECISIONS  IN  THE 

OHABua.  ticable«  andjs^  as  to  that^  a  confirmation  of  his  act; 
jTan.  is'is.  (l^^  JohnsQv?s  CctseSy  110;)  so  that  the  only  ground 
^^''"^^"'**^  remaining  is,  that  of  his^having  left  the  britannias  at 
9.      the  Island. 

When  the  situation  of  the  country,  the  exactions 
of  government  for  liberty  to  purchase  this  article, 
the  additional  duties  which  it  would  have  been  ne* 
cessary  to  pay  on  the  re-  exportation  of  them,  and 
the  subsequent  capture  of  the  vessel,  are  considered, 
it  will  certainly  appear  to  have  been  a  correct  exer- 
cise of  the  discretionary  power  vested  in  him,  to 
leave  the  goods  at  the  Island. 

It  was  contended  tiiat  no  discretion  was  given  to 
the  defendant.  Whatever  act,  other  than  such  as 
is  directed  to  be  performed  by  the  instructions,  is 
done,  is  an  act  of  discretion.  If  then  the  instruc- 
tions cannot  be  carried  into  execution,  a  discretion 
must  be  used,  for  something  must  be  done.  In  any 
possible  view  of  the  case,  however,  the  jury  have 
gone  too  far,  in  allowing  interest  on  the  britannias 
left  at  the  Island;  for  it  is  considered  as  a  settied 
doctrine  in  this  state,  that  interest  on  an  open  ac- 
count is  not  allowed,  unless  expressly  agreed  to  be 
paid,  or  it  be  proved  to  have  been  the  custom  of 
the  parties  to  allow  it ;  which  is  considered  as  an 
agreement  to  pay,  (1^/  Campbell,  52.)  neither  of 
which  circumstances  was  shewn  in  the  case.  I  am 
for  these  reasons,  of  opinion,  that  a  new  trial  should 
be  granted. 


•• 
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NoTT  J,    This  was  a  special  action  on  the  case,    c«a»lis- 
krought  by  Andrew  Hobnes  ^  Co.  against  Captain  Jan.  1813. 
Misroan  who,  it  appears,  sailed  from  Charleston  to  ^tP^^"^ 
Cftpe  Francois,  in  the  double  capacity  of  captain  and       «. 
agent  for  the  plaintiffs,  with  a  cargo,  part  of  which 
eonsisted  of  britannias  belonging  to  them,  with  in- 
structions to  sell  to  tl^e  best  advantage,  and  to  con- 
vert the  proceeds  into  coffee  for  their  use.    A  part 
of  the   britannias  were   sold,  and  the   remainder 
were  left  at  the  Cape  unsdd,  and  he  bought  no 
coffee  for  the  plaintiffs.    The  next  day  after  the 
vessel  left  the  Cape  on  her  return  voyage,  she  was 
captured  and  carried  into  Sl   Jago  de  Cuba  and 
condemned.      The  plaintiffs   recovered   from    the 
underwriters  the  amount  of  money  which  was  on 
board,  being  the  proceeds  of  the  britannias  which 
were    sold.     The    principal    questions    submitted 
to   the  court,  are:    1st,  Whether  the  defendant 
departed  from  his  instructions  in  not  selling  the  bri- 
tannias and  purchasing  coffee?   Sndly,  If  he  did, 
.whether  the  pbdntiffis  were  injured  by  it?  and,  3rdly, 
Whether  the  jury  were  authorised  to  give  interest 
on  the  amount  of  damages  found  for  plaintiffs  ? 

By  his  letter  of  instructioBs,  he  had  three  things 
to  perform;  1st,  To  sell  the  britannias;  2nd,  To 
purchase  coffee ;  and  3rd,  To  purdiase  that  which 
was  good.  Now  if  he  had  it  in  his  power  to  perform 
all  those  things,  and  performs  none  of  them,  he  cer- 
tainly did  not  follow  his  instructions.  These  were 
&ctB  for  the  conuderation  d  a  jury ;  they  have  been 
fidriy  submited  to  thaaik,  and  they  have  found  a  ver« 
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^"to™    ^^^  ^^^  *^  plaintiffs,  and  this  court  will  not  under- 
Jan.  1812.  take  to  set  aside  their  verdict,  without  being  well 
HoLxxf   satisfied  of  its  being  contrary  to  law  or  evidence. 


vr 


MiBBooir. 


But  it  appears  to  me,  that  the  testimony  author* 
ised  the  jury  to  find  such  a  verdict.  The  first  evi- 
dence is  the  defendant's  own  letter,  in  which  he  in- 
formed the  plaintiffs,  that  he  had  soM  part  of  the 
britannias,  and  commenced  purchasing  coffee  on  their 
account.  Yet  it  appears,  from  his  own  protest,  after 
the  vessel  was  captured  that  he  had  no  coffee  on 
board  for  them.  This  circumstance  carries  with  it  so 
much  the  appearance  of  fraud,  as  might  well  induce 
the  jury  to  entertain  a  suspicion  that  all  was  not  fair. 
He  does  not  mention,  that  the  britannias  cannot  be 
sold  ;  he  says  that  they  sold  low ;  but  he  was  not 
limited  in  price.  Kelly ^  the  witness,  says  they  might 
have  been  sold ;  the  defendant  no  where  says  that 
he  could  not  buy  coffee ;  on  the  contrary,  he  said  he 
had  already  began  purchasing  coffee  for  the  plain- 
tiffs. Indeed,  the  difficulty  of  purchasing  coffee  de- 
creased in  proportion  as  the  difficulty  of  selling  bri- 
tannias increased ;  for  the  lower  they  sold,  the  less 
coffee  he  would  be  required  to  buy.  But  again 
Kelly  says,  coffee  could  have  been  bought;  and 
his  own  pfotest  shows,  that  he  had  bought  of  that 
article  for  himself  to  the  whole  amount  of  this  ver- 
dict. There  is  no  proof,  that  he  could  not  have 
bought  good  coffee. 

As  to  the  second  point,  it  was  not  incumbent  on 
the  plaintiffs  to  shew  that  they  had  actually  sustain- 
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ed  a  loss;  in  consequence  of  the  defendant's  not  hav-  cbmui- 
ing  pursued  his  instructions.  It  was  sufficient  that  a  Jan.  I812. 
loss  had  happened^  which  might  have  proceeded  from  ^tP'^^*^ 
that  cause.     It  is  presumable  that  if  britannias^  or       «. 
the  proceeds  had  been  on  board  at  the  time  of  the 
capture^  that  the  value  of  the  whole  would  have 
been  recovered  from  the  underwriters.    The  plain- 
tiff's letter  informed  him^  that  they  had  effected 
insurance  on  the   cargo^   and^   admitting  that  not 
to  be  evidence  of  the  fact>  he  ought  to  have  been 
governed  by  it.     The  having  recovered  for  what 
was  on  boards  affords  a  presumption  that  the  whole 
would  have  been  covered  by  the  policy.     With  re- 
gard to  the  risk  of  taking  specie  on  board;  that  was 
already  incurred^  and  could  not  have  been  enhanced 
by  taking  more. 

As  to  the  difficulty  of  the  trade^  I  do  not  see  any 
that  would  excuse  him  from  performing  his  con- 
tract :  but  whatever  it  might  have  been^  he  proba- 
bly knew  it^  or  ought  to  have  done  so^  before  he 
embarked  in  the  undertaking.  It  affords  a  strong 
reason,  why  he  ought  no  to  have  left  property  in 
the  hands  of  such  people ;  so  far,  therefore,  I  see 
no  ground  to  set  aside  the  verdict. 

But  on  the  third  ground,  I  am  of  opinion  that  the 
jury  ought  not  to  have  given  interest.  This  was  a 
special  action  on  the  case,  sounding  altogether  in 
damages,  and  therefore  could  not  carry  interest.  I 
think  the  jury  might  have  made  the  value  of  the 
property  and  the  interest  thereon,  the  measure  of 
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cbaklis-  damages  and  found  a  verdict  for  the  aggregate 
;ran.  1813.  amount ;   but  no  law  has  been  introduced  to  shew 

that  they  could  give  interest^  eo  nomine^  in  an  ac- 
V.       tion  of  this  sort.     I  am^  therefore^  of  opinion  that^ 

on  this  ground^  a  9ew  trial  ought  to  be  granted^  un** 

less  the  plaintiffs  will  release  that  part  of  the  ver* 

diet. 


Houcss 


Brevard^  J.     The  defendant  was   the   special 
agent  of  the  plaintiffs^  and  received  from  them  on 
board  the  brig  Fame,  1000  pieces  of  britannias  to 
carry  to  Cape  Francis,  to  dispose  of  for  the  plain-  • 
tiffs.     The  plaintiff's  instructions  to  him  were  ^^  to 
dispose  of  the  britannias  immediately  on  his  arrival 
at  that  place  to  the  best  advantage,  and  to  vest  the 
proceeds  in  coffee  of  the  first  quality,  to  be  brought 
to  them  in  Charleston  by  tiie  return  of  the  same  ves- 
sel.''     In  the  letter  of  the  plaintiffs,  which  contained 
these  instructions,  a  hope  or  expectation  is  expres- 
sed that  the  britannias  would  sell  for  ten  or  eight 
dollars  per  piece  ;  but  it  contained  nothing  besides, 
from  which  an  inference  might  fairly  be  drawn  that 
.  the  britannias  were  not  to  be  disposed  of,  in  case 
eight  dollars  a  piece  or  more  could  not  be  obtained. 
The  defendant  could  not  so  have  un  lerstood  his  in- 
structions as  to  doubt  that  he  was  authorised  to  sell 
Ibr  a  less  price  than  eight  dollars  a  piece,  since  he 
began  to  sell  immediately  after  his  arrival  at  the 
Cape,  and  actually  sold  a  number  of  pieces  at  four 
dollars  a  piece.     It  appears  too  that  he  made  pur- 
chases of  coffee  on  account  of  plaintifi.     This  ap- 
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pears  from  his  own  letters  to  the  plaintiffi^  in  which  ^^*""" 
he  stated)  that  on  his  arrival  at  the  Cape^  britannias  Jtn.  i8i3. 
were  selling  at  four  dollars  a  piece,  and  coffi^e  at  18  ""^^^^ 
cents  per  pound.  But  britannias  soon  fell  to  three  v. 
dollars  and  three  quarters.  The  brig  was  captured 
on  her  return  voyage.  Soon  after  this  event,  the  de- 
fendant informed  the  plaintiffs  that  he  had  invested 
part  of  the  proceeds  of  their  adventure  in  cash ;  viz. 
81506,32,  which  was  taken  with  the  brig,  and 
that  he  had  left  the  remainder  of  the  britannias  un- 
sold at  Cape  Francois,  in  the  hands  of  confidential 
and  solvent  persons.  It  idid  not  appe^ir  that  the 
britannias  could  not  have  been  disposed  of  at  four 
dollars,  or  three  dollars  and  three  quarters  a  piece, 
or,  at  least,  at  three  dollars  a  piece ;  and  it  did 
not  appear  that  better  could  have  been  done  with  it, 
all  circumstances  considered."  Neither  did  it  ap- 
pear that  the  defendant  might  not  have  fulfilled  his 
instructions,  by  investing  the  whole  proceeds  in  cof- 
fee. This,  as  it  appears  to  me,  he  ought  to  have 
done,  and  consequently  his  not  doing  it,  is  a  viola- 
tion of  his  instructions.  From  his  own  shewing,  he 
eeased  to  sell  britannias,  when  he  might  have  sold 
at  83,75,  and  J;hat  he  had  made  some  purchases  of 
coffee.  It  has  not  been  shewn,  that  in  case  he  liad 
sold  at  83,75,  it  would  not*  have  been  within  the 
reasonable  intendment  of  his  instructions  as  a  dispo- 
sal to  the  best  advantage ;  viz.  the  best  price  ^that 
could  be  obtained :  nor  has  it  been  shewn  what  was 
done  with  the  coffee,  which  was  purchased  for  the 
plwitiffs :  nor  how  the  whole  of  the  britannias  which 
were  sold,  came  to  be  invested  in  cash,,  when  he 
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Charles-  ^g^g  instructed  to  lay  the  same  out  in  coifee.     It  is 

TON,  -^ 

Jan.  1812.  Clear  to  me,  that  he  had  not  a  discretionary  power, 
as  was  alleged,  to  make  such  dispositions  as  he  might 
conceive  reasonable  or  advantageous ;  he  was  bound 
to  pursue  the  plain  direction  of  his  letter  of  instruc- 
tions, if  practicable,  and  it  appears  to  me,  that  it 
was  practicable  to  have  done  it ;  at  least,  to  an  ex- 
tent beyond  that  to  which  he  did  pursue  it.  It  was 
not  excusable  in  him  to  suspend  the  execution  of  his 
orders,  under  a  pretext  that  it  was  for  the  interest 
of  his  employers  to  do  so ;  and  much  less  so,  to  wait 
for  further  instructions.  ^ 

It  is  no  excuse  to  say,  that  he  did  not  wilfully  vi- 
olate or  neglect  his  instructions.  It  is  very  immate- 
rial, whether  it  proceeded  from  design,  gross  igno- 
rance, or  carelessness  ;  there  is  reason,  however,  to 
believe  that  he  did  wilfully  violate  his  instructions. 

It  was  urged  in  his  behalf^  that  there  was  no 
proof,  that  the  plaintiffs  were  damnified  in  conse- 
quence of  the  defendant's  departure  from  his  in- 
structions, as  the  cash  taken  with  the  brig  was  in- 
sured and  they  have  received  an  indemnity  for  that 
loss ;  and  as  the  remainder  of  the  britannias  were 
left  in  safe  hands  at  the  Cape.  The  answer  to  this 
is,  that  the  plaintiffs  have  been  injured  by  the  con- 
duct of  their  agent  in  violating  their  instructions ; 
first,  in  not  selling  all  the  britannias,  but  leaving  the 
greater  part  unsold  in  the  hands  of  strangers ;  sec- 
ond, in  not  having  accounted  for  coffee  actually  pur- 
chased ;    and  thirdly,  in  not  having  invested  the 
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whole  of  the  proceeds  in  cpffee.  The  extent  of  the  Chakl«8. 
injury  may  be  matter  of  speculation^  but  at  all  Jui.  1812. 
events^  the  actual  loss  of  the  plaintiffs  appears  to  be 
greater  in  amount  than  that  given  by^  the  verdict. 
Five  hundred  pieces  of  britannias  and  upwards  were 
left  in  the  hands  of  defendant's  agents  at  the  Cape^ 
as  he  says^  withcftit  any  authority  from  the  plaintiffs^ 
aad  without  any  necessity.  This  merchandize  may 
be  considered  as  lost  to  the  plaintiffs^  who  may  aban- 
don it  to  the  defendant^  and  make  him  answerable 
for  the  value.  They  may  consider  it  as  having  been 
unlawfully  converted  to  his  own  use,  contrary  to  the 
terms  on  which  it  was  bailed  to  him.  .  It  did  not 
appear  from  the  evidence,  as  was  contended  that 
the  ruler  or  chief  of  the  brigand  government  had 
so  engrossed  the  trade  in  coffee  at  the  Cape,  that  it 
could  not  be  obtained  of  the  requisite  quality,  within 
the  reasonable  interest  of  the  plaintiffs'  instructions. 

As  to  the  charge  against  the  estate  of  Mr.  Schult^ 
in  the  books  of  his  widow,  without  her  consent,  it 
cannot  be  considered  of  any  consequence.  It  was 
not  a  payment  or  an  accord  and  satisfaction ;  neitJier 
can  it  be  deemed  a  discharge  of  the  defendant  from 
his  liability,  on  the  ground  of  an  abandonment  of 
their  claim  on  the  part  of  the  plaintiffs. 

But  there  is  another  objection  to  the  verdict,  not 

so  easily  surmounted  as  those  I  have  considered* 

The  verdict  is  for  interest  on  the  sum  specified  by 

way  of  damages.     This  is  certainly  incorrect.     If 

the  jury  Mid  calculated  interest  on  the  sum  men- 
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Cumu>.  tfoaed;  and  had  added  it  to  that  sum;  a  verdict  for 
Ha.  1813.  the  total  amount  as  damages,  would,  in'  my  opinioD, 
^^"^"^^  h«ve  beea  perfectly  legal,  and  only  a  moderate 
compemation  for  the  injury  done.  But  the  jury 
were  not  authorised  to  give  any  thing  as  interest. 
llie  verdict,  therefore,  on  that  ground  is  illegal. 
But  the  platntiiTs  may  release  their  claim  to  the  in- 
terest thus  illegally  given ;  and  if  they  wHI  do  so,  I 
am  of  opinion,  the  verdict  ought  to  stand. 

See  Ut  Com.  on  Contracts,  235.  Park,  206. 
208.  2nd  Ballast  ^05.  Douglas,  376.  Viner's 
Mridg.  Interest.  4th  Dailas,  2S6.  Sro.  Ch.  463. 
2nd  Veaey,  Jun.  300.  3rf  A*e«j-  York,  T.  R.  266. 
15/  Campbell,  50.  ^rd  Hen.  ^  Mun.  493.  Ut 
Henry  Blackstone,  227.  2nd  Bos.  ^  PuU.  337. 
472,  4-c.  ^c.  JSTott  ^  McOrda,  5.  Sulow  v.  God- 
dard. 


i.    The  second  and  fourth  points  having 

loned,  there  remain  only  the  first  and 

msideratioD.     With  respect  to  the  third, 

es  that  the  verdict  was  contrary  to  law 

ce,  I  am  of  opinion  that  as  the  evidence 

was  suomitted  to  the  jury,  and  they  have  given  a 

decision  thereon,  and  as   there   is  no    ground  on 

which  it  could  be  legally  substantiated  that  their 

verdict  is  wrong,  a  new  trial  should  not  be  granted. 

I  am  of  the  same  opinion  with  respect  to  the  law; 
for  there  is  no  point  in  the  books  clearer,  Aan  that  an 
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agent  is  bound  strictly  to  adhere  to  the  orders  of  his  ^^■"•' 
principal.  The  defendant^  ife  this  case,  did  not  observe  Jmi^1812. 
the  directions  given  him,  he  therefore  becomes  ac- 
countable to  the  plaintiffs  for  the  injury  reMilting  to 
them  from  his  non-observance  of  orders.  With  re- 
spect to  the  third  .point,  as  interest  is  not  allowed 
by  our  law  on  unliquidated  demands,  there  must  be 
a  new  trial,  unless  the  plaintifl^  will  consent  to  re- 
linquish that  part  of  their  verdict. 


Sbxcut 
McDowit 


Charleston,  Janiianf  Term^  1812. 

Db.  ShecutI 

vs.  >  Motion  for  a  new  trial. 

McDowBii.   ) 

This  action  was  brought  to  recover  damages  from  word«  ac- 
the  defendant  for  uttering  the  following  words  to,  i^^tm- 
and  of,  the  plaintiff;  ^^  yon  are  a  robber ;  you  rob-  ^][^^*e' ex- 
bed  me  of  my  money,  and  I  can  prove  it ;  you.  She-  f^^^^^J^ 
cutt  are  a  cheat  and  have  cheated  me  out  of  my  pressions 


sense 


piiybfiy ;  gentlemen,  (:aaaressing  some  »ysiamu«n>,;  ^ 
he  has  stoien  from  me  three  hundred  dollars,  and  i^j^^'jj^re 
has  placed  them  upon  his  shelves-"      No  special  f^^^^-^^ 
damages  were  feid.     It  was  provsed  that  the  defend-  the  reoov- 
ant  nttered  words  in  substance  the  same  as  those  damagcB. 
laid  in  the  declaration,  but  coupled  with  an  expla- 
nation shewing  that  he  meant,  that  the  plaintiff  had 
tnrer-rea^ed  him  by  keepi'Bg  the  possession  of  a 
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MiftxiB-  ijond  which  had  been  delivered  to  "him  confideo- 

jin.  lata,  tially.    . 

tr.  It  was'  contended  on  the  part  of  the  defendant,. 

"  that  the. words  were  not  actionable.    The  judge 
charged  that  the  words,  according  to  the  authorities 
ire  not  actionable ;  but  be  doubted  if 
es  were    applicable  in  this    country. 
d  to  the  jury,  that,  although  the  wit- 
id  that  they  beard  the  explanation  as 
well  as  the  injurious  words ;  yet  that  others  might 
have  heard  the  injurious  words  without  the  expla- 
nation;   and    the  words  without    the    explanation 

ij   1. —  1 -'-nderous.      The  jury  found  a 

5". 

e  much  difficulty  in  deciding 
onsidered  as  in  themselves  ac- 
sd  to  think,  none  should  be  so 
not  subject  the  party  charged 

crime'  involving  moral  turpi- 
le  words  first  spoken,  had  they 

with  the  subsequent  explana- 
ftctiooable  ;  but  when  coupled 

amount  to  such  a  charge  as 
ntiif  to  any  prosecution  what- 
it  is  a  charge  of  a  breach  of 

he  used  the  Vord  robber,' it 

--  , — -JUt  any  intention  of  imputing 

fdony  to  the  plaintiff. 

It  was,  however,  contended  th^t  some  of  the  by- 
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standers  may  have  heard  a  part  of  the  defendant's  c«iBus. 
declaration^  though  not  the  whole.     Had  this  been  J&n.  I812. 
proved  to  have  been  the  case,  it  wonld,  in  my  opin-  ^t^^^^ 
ion  have  been  immaterial ;    tot  the  words  spoken       «• 
are  not  to  be  parcelled,  but  taken  altogether.     It  is 
not  a  question,  what  the  bystanders  heard,  but  what 
was  really  spoken  by  the  defendant.     All '  the  wit- 
nessesin  the  case,  however,  heard  the  words  of  ex- 
planation, as  well  as  the  injurious  words.     In  the 
case  of  Thompson  vs.  Bemardf  1st  Campbell^  48. 
the  defendant  called  plaintiff  a  thief,  but  added 
words  by  which,  it  appeared,  he  did  not  mean  to  im- 
pute felony  to  him.     A  nonsuit  was  ordered ;  from 
which  it  is  manifest,  that  the  intention  of  the  person 
speaking,  and  not  the  words  used^  is  to  be  taken  into 
consideration.     I  am  of  opinion  that  the  action  can- 
not be  sustained,  and  that  the  motion  be  granted. 


NoTT,  J.  This  was  an  action  of  Slander.  The 
words  laid  in  the  declaration  are ;  ^^  you  are  a  rob- 
ber, you  robbed  me  of  my  money,  and  I  can  prove 
it.  He  has  stolen  from  me  three  hundred  dollars, 
and  has  placed  them  upon  his  shelves.'^  The  wit- 
nesses proved  the  words  substantially  as  laid,  but 
said  they  were  coupled  with  an  explanation,  shew- 
ing the  meaning  of  the  defendant  to  have  been,  that 
the  plaintiff  had  over-reached  him  in  a  certain  mo^ 
ney  transaction^  and  that  he  had  kept  possession  of 
a  bond,  due  by  him  to  defendant,  which  had  been 
delivered  to  him  confidentially.  The  presiding 
judge  charged  the  jury;    1st,  That  although  the 
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CBAmLss.  words^  coupled  with  the  explanation^  would  not  be 

Jan.  1812.  actionable    in  England^  he  doubted  whether  that 

^^^^^"^^  principle  of  the  English  law  was  applicable  to  this 

V.       country :  2Bdly^  That  some  of  the  persons  present 

might  not  have  heard  the  explanatory  words^  and 

that  the  words  charged^  without  the  explanation^ 

were  certainly  actionable.    This  motion  k  now  made 

for  a  new  trial,  on  the  ground  of  mis-direction  in 

the  judge. 

The  first  question  then,  is,  whether  on  the  sub- 
ject  of  slander,  this  Court  is  to  be  governed  by  the 
principles  of  the  Common  Law,  as  settled  in  Eng- 
land. Secondly,  whether  words  which,  when  taken 
laltogether,  are  not  aeticmable,  become  so,  merely 
because  a  part  of  the  company  present  when  they 
were  spoken,  heard  only  those  which,  when  ta- 
ken alone,  are  actionable.  As  to.  the  first  point, 
our  act  of  Assembly,  passed  in  the  year  1712,  says, 
the  Common  Law  of  England  shall  be  in  as  full 
force  and  virtue  in  this  State  as  in  England.  And 
even  if  it  did  not,  I  do  not  know  by  what  other  law 
we  should  be  governed  ;  for  the  Common  Law  is  as 
much  the  law  of  this  country  as  of  England.  I  do 
not  mean  to  say,  that  we  are  bound  by  every  decis- 
ion made  by  the  courts  in  England.  We  have  a 
right  to  take  our  own  view  of  the  Common  Law ; 
but,  when  a  principle  of  law  has  been  settled  for 
s^es,  by  a  series  of  uniform  decisions,  the  reasons 
must  be  very  strong,  that  would  authorise  a  depar- 
ture from  it ;  and,  in  no  caqe,  ought  an  established 
rule  to  be  given  up,  without  substituting  another  in 
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its  i^ace.     It  would  be  launching  into  a  boundless  c<u»n- 
ocean  of  uncertainty;  without  a  compass  by  which  to  Jan.  1812. 
direct  our  course. 


As  to  the  second  pointy  I  am  of  opinion^  that 
words  must  always  be  taken  as  they  are^spoken^  and 
not  as  they  may  happen  to  be  heard.  No  man 
ought  to  be  condemned  by  garbling  his  expressions. 
To  establish  such  a  rule^  would  be  to  put  it  in  the 
power  of  every  busy  tatler^  who  may  be  luiicing 
about  the  eoffee  houses^  or  the  comers  of  the  streets^ 
to  set  the  best  men  in  the  community^  and  indeed 
the  best  of  friends,  together  by  the  ears.  This 
principle  may  be  illustrated  by  that  passage  in 
Scripturejl  so  often  quoted  for  similar  purposes, 
"  The  fool  has  said  in  his  heart,  there  is  no  God.'^ 
If  the  doctrine  contended  for  by  the  plaintiff,  is  to 
prevail,  the  most  pious  ipan  in  the  country  may  be 
condemned  for  blasphemy,  for  repeating  that  pas- 
sage, gince  some  of  the  per^ns  present  may  only 
have  heard  the  last  words,  ^^  there  is  no  God.'^ 
upon  both  grounds,  I  am  of  opinion,  the  motion 
ought  to  be  granted. 


Shxcut 

V, 

McDowxl 


BsEVABD  J.  My  Opinion  in  this  case  is,  that 
the  defendant  is  entitled  to  what  he  claims  by  the 
motion  submitted;  and  my  reasons  for  this  opinion, 
are  these :  The  words  which  were  proved  to  have 
been  spoken,  when  taken  altogether  and  considered 
in  relation  to  the  subject-matter,  or  cause  and  occa' 
sion  of  speaking  them,  appear  not  to  be  actionable. 


410  JUDICIAL  DECISIONS   IN  THE 

Charms-  ^  they  do  DOt  import  a  charge  of  felony,  or  any 
Jan.  1812.  criminal  conduct  for  which  the  party  charged  could 
^"^^^^^  he  prosecated  and  subject  to  leg?J  punishment;  they 
»•       only  chareed  a  breach  of  trust. 

McDowsL         ^  ° 

In  the  argnment  on  this  motion  it  Was  stated,  and 
nY)t  denied,  that  the  judge  who  presided  at  the  trial, 
in  his  charge  to  the  jury,  intimated  a  doubt  wheth- 
er the  doctrine  of  the  law  of  England  on  this  point, 
ought  to  be  recognized  in  this  country;  and  further, 
that  he  suggested  to  the  jury,  that  some  persons 
,  present  at  the  publication  of  the  words,  might  not^ 
have  heard  all  the  words  which  were  spoken  on  the 
occasion,  but  only  such  as  were  calculated  to  con- 
vey an  imputation  of  felony;  and  if  so,  the  words 
thus  heard  might  be  actionable. 

I  am  not  prepared  tOi^ay,  that  there  may  not 
happen  cases  in  this  country,  in  which  it  might  be 
proper  to  hold,  that  words,  which  if  spoken  in  Eng- 
land, would  not  be  actionable  there,  ought  to  be 
adjudged  actionable  here.  But  in  the  present  case, 
I  am  of  opinion,  that  the  English  law,  on  the  point 
in  question,  is,  and  ought  to  be  the  governing  rule. 
I  am  therefore  bound  to  say,  that  the  observations 
of  the  judge  to  the  jury  on  this  head,  were  incor- 
rect, and  may  have  misted  them. 

.  It  was  still  more  incorrect  to  intimate,  (as  seems 
to  have  been  done)  that  words  not  actionable  in 
themselves,  when  fully  heard  and  perfectly  under- 
stood, may  nevertheless  support  an  action  for  def- 
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amation^  if  they  should  be  imperfectly  heard  and  CaABLii. 
not  rightly  understood.      The  same  statement  as- Jarisia. 
cribes  to  the  judge  a  still  more  unreasonable  and  ex-  ''^^'''^^^ 
traTagant  idea ;  namely,  that  a  jury  is  at  liberty  to     "r!'^ 
presume  that  part  of  the  words  which  might  seem  ^''^'''^^ 
to  impute  a  slanderous   charge,  might  have  been 
heard  by  some  of  the  persons  who  were  present, 
who  might  not  have  heard  the  additional  or  accom- 
panying words  or  expressions,  which  were  uttered 
on  the  same  occasion ;  and  by  which  the  otherwise 
seemingly  offensive  and  injurious  words  were  ex- 
plained and  their  true  meaning  disclosed;  and  that 
such   presumption  or   conjecture  will  authorise  a 
verdict  against  a  speaker  of  innocent  words,  uttered 
with  the  most  friendly  intentions.     This  doctrine 
would  make  the  right  of  action  depend,  not  on  what 
was  said  or  intended,  but  on  what  may  be  conject- 
ured or  misunderstood. 

I  incline  to  think  the  observations  of  the  judge 
were  not  distinctly  heard,  or  clearly  understood. 
But  if  I  am  right  in  this  conjecture,  still  diere 
ought  to  be  a  new  trial,  as  it  is  probable  he  was 
understood  by  the  jury  as  he  was  by  the  counsel. 


Grimre,  J.  This  was  an  action  of  slander  for 
calling  the  plaintiff  a  robber  and  a  cheat;  but  as 
there  were  other  words  uttered  at  the  same  time, 
shewing  that  the  defendant  only  meant  that  plain- 
tiff had  over-reached  him  in  a  money  transaction, 

and  that  what  he  complained  of  as  robberv  was  not 

6 
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CtuMSM'  a  thing  for  which  plaintiff  might  have  been  indict* 

Jan.  1813.  ed.     We  are  unanimously  of  opinion  that  the  ver- 

^^^^^^"^^^  diet  is  wrong,  and  that  there  must  be  a  new  trials 

V.      since  the  action  has  no^  been  supported  by  the  evi^ 

dence. 


Charleston,  Jantwry  Term^  1813. 

City  Council  ^  Gadsden  &  Holmes,  for  the  Mo- 

vs.  >      Hon. 

C.  PiNCKNEt.  )  Geddes,  CoTitra. 

Motion  to  set  aside  a  prohibition^  January  Term, 
lo09« 


By  M  act  The  City  Council  Isdd  a  pavement  in  Meeting- 
biy  ^^'  street,  and  to  defray  the  expenses,  assessed  the  own- 
powCT  d?  ^"  ®^  ^^^  fronting  on  the  street.  The  respondent^ 
the ;  om-  fop  fcig  Jot  on  the  east  side  of  Meeting-street*  was 

iBiBiionen 

of  Streets,  assessed  in  the  sum  of  three  hundred  and  two  dol- 
ted^iTthc  lars  twenty  eight-cents,  which,  having  neglected  to 

CityCoun- 

«U  who,  by  an  ordinance  of  1/86,  appointed  OommiasionerB  to  execute  certain 
duties  relating  to  the  office  of «  ommisstoners  of  the  Streets,  reserring^  to  Council 
the  right  of  approving,  llie  authority  confirmed  by  that  ordinance,  was  hot  a 
delegation  of  po#er  contrary  to  the  act. 

The  City  Council  may  legally  assess  the  proprietors  of  the  adjoining  lots  with 
the  expenses  of  aparement. 

It  is  not  lawful  tor  the  City  Council,  to  lay  an  assessment  and  distrain  for  non- 
payment, without  giving  notice ;  and  the  party  charged  by  such  assessment,  has 
•  rifrht  to  be  heard  against  it. 

A  prohibition  granted  agunft  laying  an  assessment  without  notice,  or  opportu- 
nity of  defence. 

Council  may  asaesa,  be/ond  the  juxitdiGtien  of  the  City  Court.  By  ^ee  Judges, 
Bceyard  diiifntient. 
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pay,  a  warrant  of  distress  was  issued  against  his  CHAmMt- 
property.  Jan.  1813. 

CiTT 

On  the  14th  of  March,  1809,  the  respondent  ob-  Couvon. 
tained  of  the  Common  Pleas  a  prohibition.  The  pibtckitst 
grounds  of  the  suggestion  were :  1st,  that  the  City 
Council,  contrary  to  law,  delegated  their  power,  as 
Commissioners,  to  certain  persons  who  laid  the  said 
pavement,  made  the  assessment  and  issued  the  war- 
rant :  2nd,  That  this  respondent,  before  thi  s  assess- 
ment, had  paid  for  the  same  lot  which  runs  to 
Church-street,  a  drain  and  pavement  assessment 
amounting  to  two  hundred  and  fifty' one  dollars,  and 
ought  not  to  be  made  to  pay  for  two  pavements  for 
one  lot :  3rd,  That  pavements  are  a  general  benefit 
and  should  be  paid  for  by  a  general  tax :  4th,  That 
the  respondent  should  have  been  summoned  by  the 
City  Council,  to  shew  cause  against  their  assessment, 
and  to  answer  their  demand :  5th,  That  the 
City  Court  had  jurisdiction  only  to  8IOO ;  the  cor- 
poration cannot,  therefore,  assess  and  levy  a  greater 
sum  :  6th^  That  the  City  Council  cannot  impose  a 
greater  fine  than  one  hundred  dollars,  and  cannot, 
thorefore,  assess  8302,28. 

The  City  Council  contend  that  the  prohibition 
ought  to  be  set  aside,  because,  by  the  act  of  incor- 
poration, they  are  invested  with  the  powers  of  the  . 
Commissioners  of  the  Streets,  as  expressed  in  the 
act  of  Assembly,  1764*  That  in  their  corporate  ca- 
pacity, they  directed  the  said  pavement  to  be  laid, 
made  the  assessment,  and  issued  the  warrant.    That 
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^"tmS"*"  the  grounds  taken  in  the  suggestion^  are  insufficient 
Jan.  1812.  to  sustain  it. 

City 

coujrcu  By  an  act  of  Assembly^  passed  in  1764^(a)  enti- 
PzvcursT  tied  ^^  an  act  to  empower  certain  commis^oners  to 
keep  clean^  and  in  gpod  order  and  repair^  the 
streets  in  Charleston  :'^  power  to  assess  the  inhabi- 
tants^ is  given  to  the  said  commissioners^  with  this 
condition^  ^^  and  in  case  after  the  said  commis- 
sioners^ or  a  majority  of  them^  shall  have  made  such 
assessment^  and  given  ten  days  notice  thereof^  by 
hanging  up  their  assessment  in  some  public  part  of 
the  town^'^  &c.  &c.  which  said  act  was  revived  by 
an  act^  passed  in  1783 :  in  which  year^  the  powers  of 
the  Commissioners  of  the  Streets^  were  vested  in  the 
City  Council  ;(6)  who^  by  their  ordinance  of  1806^ 
sec.  ll.(c)  appoint  Commissioners^  by  the  name  of 
the  Commissioners  of  the  Streets^  and  authorise  them 
to  make  assessments;  and  all  such  assessments  shall 
be  made  out  in  the  manner  aforesaid^  by  direction  of 
the  Commissioners  of  the  Streets  and  Lamps ;  and^ 
after  being  approved  by  them^  and  by  the  City 
Council^  shall  be  lodged  in  the  hands  of  the  City 
Treasurer^  who  shall  collect  the  amount  thereof^  in 
the  manner  in  which  the  city  taxes  are  collected^ 
giving  twenty  days  notice  to  the  party  assessed. 


(a)  Vide  P.  L.  xMz.  &  P.  Z..  312.    An  act  for  rerinng  certun  acts 
of  the  Legislatoie. 
{b)  An  act  to  incorpomte  Clualettony  P.  L.  327.  %  24. 
(0  City  Laws,  49. 
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CoLcocK^  J.    As  to  the  first  ground^  stated  in  CHA«Mt- 
tbe  suggestion^  it  does  not  appear  to  me  that  it  can  J^n*  1812. 
be  said,  that  the  City  Council  have  delegated  their  ^^^^^^^ 
power ;  for  it  will  be  observed,  that  the  assessments,  cowcn 
although  made  by  the  Commissioners  in  the  first  in-  pnrcKnr 
stance,  are  to  be  submitted  to  the  consideration  of 
the  Council,  and  are  not  to  be  acted  upon,  until  ap- 
proved by  them  ;  so  that  I  should  consider  the  com- 
missioners only  as  officers,  or  agents,  appointed  to 
ascertain  data,  on  which  the  assessment  is  to  be 
founded ;    and  .this  power  of  appointing  officers,  or 
agents,  to  assist  in  the  discharge  of  the  multifarious 
duties  which  devolve  on  the  City  Council,  is  not 
only  incident  to  corporations,  but  is  expressly  given 
to  them  by  the  4th  section  of  the  act  of  incorpora- 
tion.    {Public  Laws,  pi  3SJ9.) 

As  to  the  second  ground,  from  the  wording  of  the 
act  of  1764,  I  am  of  opinion,  that  the  City  Council 
may  legally  assess  the  owners  of  a  lot,  which  bounds 
on  two  streets  for  two  pavements,  but  whether  the  * 
sum  levied  in  this  case  is  agreeable  to  law,  and  the 
value  of  the  house,  I  cannot  decide,  unless  the  as- 
sessment of  the  whole  town  or  square,  was  laid  be- 
fore me. 

What  is  stated  as  a  third  ground  in  tlie  sugges* 
tion,  might  be  urged  against  the  existence  of  such  a 
law,  but  cannot  weigh  with  me,  whose  duty  it  is,  to 
state  what  the  law  is,  not  what  it  shQuld  be. 
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cbabus-  The  fourth  ground^  is,  in  my  judgment,  the  pivot 
Jan.  1812.  on  which  the  case  turns.  The  City  Council  claim 
^^^^^"^^  the  right  to  make  the  assessment,  under  that  part  of 
GoujTOiL  the  act  of  incorporation,(a)  which  vested  in  them 
PnrcKHBT  the  powers  of  the  Commissioners  of  Streets,  as  given 
by  the  act  of  1764  ;(i)  and  I  have  no  doubt  but 
they  have  departed  from  the  spirit,  as  well  aa  the 
letter  of  that  act.  It  certainly  must  be  considered 
as  an  exercise  of  arbitrary  power,  and  wholly  incon- 
sistent with  the  principles  of  our  government,  that 
a'  tax  should  be  exacted  from,  any  person,  widtout 
giving  any  notice  of  the  reasons  for  laying  it,  or  the 
principles  on  which  it  is  levied.  The  act,  from 
which  the  power  is  derived,  expressly  guards  ag^nst 
this,  by  requiring  that  the  assessment  should  be 
made  known,  by  being  hung  up  in  some  public  part 
of  the  town,  (a  mode  of  publication,  which  was  per- 
haps  at  that  time  a  proper  one,)  for  ten  days.  Now, 
{he  ordinance  of  the  City  Council  only  requires  that 
the  assessment  which  is  made,  is  to  be  given  to  the 
officer,  who  is  to  give  the  party,  twenty  days  notice 
that  he  is  assessed  in  such  a  sum ;  and  no  means  af- 
forded him,  as  was  unquestionably  intended  by  the 
act  of  1764,  to  ascertain  the  justice  of  the  assessment, 
or  to  oppose  its  injustice,  if  any  there  should  be. 
This  might  be  done,  by  passing  an  ordinance,  sta- 
ting the  principle  oiv  which  the  aa3e88mait  is  madeV 
the  value  of  each  house,  and  the  sum  in  which  each 
individual  is  assessed,  whiah  should  go  into  opera- 
tion at  some  future  period ;  allowing  such  time  as 
would  enable  those  to  be  affected  by  it,  to  make 
such  opposition  as  they  might  deem  proper. 

(a)  F.  L.  329.  (*)  P.  L.  xli^ 
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Assessments  never  should  be  resorted  to,  if  they  cbabum- 
can  be  avoided;  for.  with  all  the  guards  which  can  Ja^n.  1812. 
be  placed  upon  them  by  the  law,  there  will,  at  least  cm^^"^ 
in  some  degree,  be  the  exereise  of  an  arbitrary  pow-  couacu. 
er.     It  is,  therefore,  the  duty  of  this  court,  to  see  pucutxt 
that  the  assessments  made  by  the  City  Council,  are 
in  strict  conformity  with  those  guards,  which  have 
been  placed  upon  the  exercise  of  this  power.     It 
appears  to  me,  that  they  have  not  given  that  public  . 
notice  of  the  assessment,  which  was  intended  by  the 
act  of  1764,  and  which  justice  requires. 

As  to  the  5th  and  6th  grounds,  the  powers  of  the 
City  Council,  and  those  of  the  City  Court  are  very 
distinct.  There  is  no  limit  to  the  power  of  the  for- 
mer in  assessment ;  and  the  latter  has  nothifig  to  do 
with  the  case  :  for  the  law  directs  the  assessments  to 
be  recovered  by  warrant.  I  am,  therefore,  of  opin- 
ion that  the  motion  be  rejected. 


NoTT^  J.  This  is  an  application  to  this  court,  to 
reverse  a  decision  of  the  Circuit  Court  ordwing  a 
prohibition  against  the  City  Council. 

The  first  and  most  important  ground  on  which 
the  prohibition  has  been  granted  is,  that  the  City 
Council  have  by  an  ordinance  passed  in  the  year 
1806,  delegated  to  the  Commissioners  of  the  StreetSjt 
powers  which  they  ought  to  have  exercised  them* 
selves.  There  is  no  principle  more  clear  than  that 
all  inferior  corporations  must  keep  within  the  pale 
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cbabus-  Qf  their  cKarters;  and,  if  they  exceed  the  powers 
Jan.  1812.  therein  granted,  they  may  be  restrained  by  the  con- 
^^^^^^"^  trolling  power  of  this  court.     It  is  equally  clear, 
Coracn    that  a  delegation  to  another  body,  of  powers  which 
pivouiT  they  are  required  to  perform  themselves,  is  tran- 
scending the  limits  of  their  charter.     The  act  of  in- 
corporation transfers  to  the  City  Council,  all  the 
powers  given  to  the  Commissioners  of  the  Streets  by 
the  act  of  1764.     The  powers  of  die  Commissioners 
of  the   Streets,   therefore,   ceased  witii  that  act. 
And  although  tjie  City  Council  stiH  employ  persons 
as  Commissioners  of  the  Streets,   eo  naminej  yet 
they  are  not  to  be  considered  in  the  character  of  the 
former  board,   but  as  sub-commistnoners,    clothed 
with  no  authority,  except  what  they  derive  from 
the  City  Council.     Whether  the  City  Council  have 
delegated  to  them  powers  which  they  oUght  to  have 
retained  themselves,  is  a  question  which  must  be  dfe- 
•ided  by  a  comparison  of  the  act  with  the  ordinance. 

By  the  2nd  clause  of  the  act  of  1764,(a)  it  is  en- 
acted, that  the  Commissioners  of  the  Streets  should 
have  power  and  authority,  among  other  things,  to 
fflnk  or  lay  common  drains  or  sewers  and  wells,  to 
cause  footways  to  be  levelled  and  paved,  &c.  By 
the  3rd  clause,  it  is  enacted,  that  this  expense  shall 
be  borne  by  the  proprietors  of  houses,  &c.  who  shall 
be  benefitted  thereby,  ratably  and  proportionably  to 
their  value.  And  in  order  to  ascertain  the  propor- 
tion that  each  shall  pay,  the  latter  part  of  the  same 
clause  authorises  the  Commissioners  to  make  an  as- 

(o)  p.  I^  xlix. 
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sessment  on  the  owners,  &c.     All  fliese  duties  are  chabms. 
now  required  to  be  performed  by  the  City  Council,  Jan.  1812. 
that  is  to  say,  they  have  the  power  5  1st,  To  make  ^^^^"^^^ 
pavements,  &c.    2nd,  To  make  the  owners  of  the  couircit 
adjacent  lands  pay  the  expence ;  and  3rd,  To  assess  pixcs^fst 
the  amount  that  each  shall  pay. 

The  ordinance  authorisfes  the  Commissioners  df 
the  Streets,  that  is,  the  sub-commissioners :  1st,  To 
point  out  and  designate  such  drains  and  pave- 
ments, &c.  as  they  shall  think  necessary.  There  is 
nothing  objectionable  in  this  part,  as  it  only  author- 
ises them  to  point  out  and  designate,  &c.  for  the  in^ 
formation  of  the  Council,  and  not  to  make.  2nd, 
It  requires  the  owners  of  lots  to  pay  the  expense ; 
this  is  also  conformable  to  the  act.  3rd,  It  requires 
the  owners  to  pay  what  the  Commissioners  shall  as- 
sess. Now,  although  this  is  not  saying  in  totidem 
verbis^  that  the  Commissioners  shall  make  the  assess- 
ment, yet  it  is  necessarily  implied ;  for  the  owners 
cannot  pay  what  the  Commissioners  do  assess,  un- 
less they  have  the  power,  and  do  make  assessments. 
This,  then,  is  delegating  to  the  Commissioners,  the  >  ^ 
power  to  make  assessments,  which,  by  the  act,  is 
expressly  given  to  themselves. 

Nor  do  I  think  that  the  measure  is  aided  by  the 
subsequent  clause,  retaining  to  themselves  the  right 
of  approving  such  assessment.  The  constitution  of 
the  United  States  authorises  Congress  to  pass  laws 
for  the  regulation  of  commerce ;  but,  I  presume,  a 
law  authorising  the  secretary  of  the  treasury  to  reg- 
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CHABMg.   uiate  commerce,  would  not  be  thought  constitutioDal, 
Jan.  1812.  cven  though  it  reserved  to  Congress  the  right' of  ap- 
^;^"^^^^  proving,  or  rejecting,  such  measures  as  he  should 
CotjvciL    adopt.     Making  an  assessment  is  one  thing ;  appro- 
p  iFCKirsT  ^iiig  ^f  it  afterwards  is  another :    and,  so  far  as  an 
exercise  of  the  judgment  is  necessary,  may  require 
very  different  operations  of  the  mind.     It  is  not  for 
us  to  enquire,  what  has  been  the  practical  efltect  of 
this  measure ;  it  is  sufficient  that  we  see  what  may 
be  the  possible  abuse  of  it.     An  act,  enlarging  the 
powers  of  an  inferior  corporation,  ought  to  be  con- 
strued strictly.     This  is  a  tremendous  power  to  be 
granted,  even  to  the  City  Council  itself,  and  in  the 
exercise  of  which,  they  ought  to  be  confined  to  the 
very  letter  of  their  charter. 

But,  2nd,  the  act  of  1764,  required  the  Com- 
missioners to  give  ten  days  notice  of  the  assessment, 
before  they  proceeded  to  issue  their  warrant  of  dis- 
tress. The  act  does  not  expressly  say,  that  this  no- 
tice is  intended  for  the  purpose  of  giving  the  party 
an  opportunity  of  shewing  cause  against  it ;  but  it 
must  be  so  understood,  as  it  could  answer  no  other. 
But  this  ordinance  contains  no  such  provision,  nor 
does  it  appear  that  that  requisition  of  the  act  has 
been  complied  with. 

It  is  stated  on  the  part  of  the  City  Council,  that 
the  party  had  notice,  but  this  Court  cannot  now  lis- 
ten to  suggestions  of  that  sort.  If  they  thought  it 
material,  they  should  have  required  a  declaration  to 
be  filed,  and  have  had  the  fact  tried.     But  now  the 
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case  must  be  decided  from  the  face  of  the  proceed-  charlm- 
mgs.  On  both  grounds,  I  am  of  opinion,  that  the  Jan.  1812. 
prohibition  was  properly  ordered,  and  that  this  mo-  ^^'^^^^^^ 
tion  ought  to  be  discharged.  Couhcil 


V. 
PlVCKiriT 


Brevard,  J.  By  the  act  "  to  incorporate 
Charleston,^^  passed  in  the  year  1783,(a)  the  City 
Council  of  Charleston  are  empowered  to  make  by- 
laws, respecting  the  streets,  lanes,  &c.  and  to  es- 
tablish such  regulations,  as  shall  appear  necessary 
for  the  security,  welfare  and  convenience  of  the 
city :  and  all  the  powers  and  authorities,  which  at 
that  timcP'were  vested  in  the  Commissioners  of  the 
Streets,  and  Commissioners  of  the  Markets,  were 
transferred  to  the  City  Council ;  who  are  also  em- 
powered by  the  said  act,  to  make  such  assessments 
on  the  inhabitants  of  the  city,  or  those  who  hold 
taxable  property  within  the  sathe,  as  shall  to-  them 
appeal*  expedient,  for  the  safety,  convenience,  and 
advantage  of  the  city ;  and  to  affix,  and  leVy  fines 
for  all  offences  committed  against  their  by-laws,  &c. 

In  this  act  of  incorporation,  the  Legislature  in- 
tended, it  appears  to  me,  to  vest  in  the  City  Coun- 
cil, all  the  powers  and  authorities  which  were  ves- 
ted in  the  Commissioners  of  the  Streets  and  Mar- 
kets, subject  to  the  same  restraints  and  qualifications 
which  adhered  to  those  powers  and  authorities  while 
in  tlie  hands  of  those  Commissioners.  Therefore, 
though  the  City  Council  are  competent  to  make  by- 

(fl)  p.  L.  327.  §  4. 


52  JUDICIAL  DECISIONS   IN  THE 


Charim-  la^n^^  respecting  the  streets,  lanes  and  markets  of 
Jan.  1813.  the  city,  and  to  make  assessments  on  the  inhabitants 
^^^^^^^^  of  the  city,  or  those  who  hold  property  within  the 
Gouvcn.  same,  and  to  affix  and  levy  fines  for  offences  com** 
rtMMnr  mitted  against  their  by-laws  :  yet  Sn  the  exercise  of 
these  powers,  the  Council  is,  I  apprehend,  limited 
and  restrained  in  the  same  manner,  and  by  the  same 
legislative  instrument,  by  which  those  powers  were 
originally  granted  to  the  Commissioners  of  the 
Streets  and  Markets.  The  act  of  Assembly  of  the 
year  1764,  gives  to  certain  Commissioners,  or  a  ma- 
jority of  them,  power  to  level  and  pave  footways, 
sink  drains,  &c.  the  charge  and  expense  of  which 
is  to  hp  borne,  and  paid  by  those  interest^  therein, 
owners  of  the  land,  &c.  benefitted  by  such  improve- 
ments, in  proportion  to  the  value  of  the  property  so 
benefitted,  And  in  order  to  provide  the  means  ne- 
cessary for  defraying  such  expenses,  the  commis- 
sioners, or  a  majority  of  them,  are  authorised  to 
make  assessments  on  all  owners  and  proprietors,  &c. 
The  act,  however,  provides  that  after  the  assess- 
ments are  made,  ten  days  notice  thereof  shall  be 
given  by  copies,  affixed  &c.  in  order  that  those"  who 
may  conceive  themselves  aggrieved  may  have  an  op- 
portunity of  being  heard,  and  of  shewing  cause  against 
the  same  and  of  being  relieved.  The  Commission- 
ers were  authorised  by  the  act  of  1764,  to  grant  relief 
upon  sufficient  cause'  shown,  and  were  required  to 
allow  ten  days  notice  or  indulgence  to  the  party  as- 
sessed, to  show  cause  against,  or  comply  with,  the  as- 
sessment, before  issuing  a  warrant  of  distress  to  levy 
the  amount.    The  city  ordinance  in  question,  in  the 
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present  case,  authorises  the  Commissiomers  of  the  CHAiLia- 
Streets  and  Lamps  to  designate  such  new  drains  and  J«n.i8i2. 
foot  pavements  as  they  may  deem  necessary  and  ex-  ^^'^'^^^ 
pedient ;  and,  with  the  consent  of  the  City  Council,  couvcis 
contract  for  building  and  making  thereof;  also  to  as-  pikckvit 
sess  the  owners  of  lots,  &c.  to  defray  the  expenses 
of  such  buildings,  &c.     And  such  assessments  are  di- 
rected to  be  made  out  under  the  direction  of  the 
Commissioners  who  are  to  approve  thereof.     The 
same  is,  however,  to  be  approved  of  by  the  City 
Council.     The  ordinance  requires  twenty  days  no- 
tice to  be  given  to  those  assessed ;-  but  to  what  end 
or  purpose  does  not  appear,  no  mode  being  prescrib- 
ed by  wliich  advantage  may  l^e  derived  from  this  no* 
tice.     I  am  of  opinion,  that  any  proprietor  assessed, 
either  according  to  the  act  of  1764,  or  the  act  of  in- 
corporation, is  entitled  to  at  least  ten  days  notice  of 
such  assessment,  and  an  opportunity  of  being  heard, 
and  of  shewing  cause  against  the  same. 

But  the  ordinance  appears  to  afford  no  such  op- 
portunity of  being  heard,  or  any  means  of  relief ; 
so  far,  it  is,  in  my  opinion,  illegal.  I  also  incline  to 
think,  that  the  ordinance  vests  an  illegal  power  in 
the  Commissioners  of  the  Streets  and  Lamps,  ^^  to 
make  assessments  according  to  their  discretion,  to  be 
approved  by  them.^^  The  ultimate  right  of  appro- 
val is  indeed  reserved  to  the  City  Council :  but,  I 
think,  the  assessments  ought  to  be  made  under  the 
immediate  direction  of  the  City  Council.  At  any 
rate,  the  right  to  appeal  to  them,  from  the  discre- 
tionary proper  of  the  Commissioners,  ought  to  have 
been  proved. 


' 
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CsAfttKs-       Again ;  I  incline  to  thitik.  that  the  assessment  in 

^  Jan.  1812.  the  jpresent  case  was  illegal^  beingfor  a  sum  exceed- 

^^^'^^^^  ing  one  hundred  dollars.     The  extent  of  the  juris* 

couwciL    diction  of  the  City  Court,  being  one  hundred  dol- 

PiircKiriT  lars,  the  City  Legislature  cabnot,  by  their  by-laws, 

impose  fines,  penalties  or  taxes  beyond  that  amount ; 

otherwise,  this  local  legislature  would  impose  duties 

on  other  officers  than  their  own ;  and  other  courts 

than  the  City  Court  must  be  employed  to  enforce 

the  observance  of  their  local  statutes.  This,  I  think, 

was  not  intended  by  the  act  of  incorporation.     The 

jurisdiction  of  the  City  Court  being  limited  to  one 

hundred  dollars,  necessarily,  in  my  judgment,  limits 

'    the  power  of  the  City  Council  in  the  enactment  of 

by-laws.     In  fine,  my  opinion,  in  this  case,  is,  that 

the  motion  ought  to  be  rejected. 


Grimke,  J.  The  motion  in  this  case  was  to  set 
aside  a  prohibition  obtained  by  the  defendant  against 
the  City  Council.  The  facts  were,  that  it  being  ne- 
cessary to  make  a  pavement  before  the  door  of  de- 
fendant, and  others,  in  Meeting-street,  the  plaintiffs 
directed  the  Commissioners  of  the  Streets  to  make  a 
contract  for  the  same,  and  assess  the  value  thereof, 
and  lay  such  assessment  before  them.  The  Commis- 
sioners accordingly  did  so,  and  on  the  face  of  the 
assessment  was  a  resolve  of  the  City  Council  agreeing 
to  the  same.  The  copy  of  the  assessment  was  then 
given  to  the  city  collector,  who,  after  having  waited 
twenty  days,  agreeably  to  part  of  the  city  ordinance, 
issued  an  execution  against  the  defendant,*  who  had 
not  paid  the  sum  assessed  to  him. 
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With  respect  to  the  first  ground  in  the  brid^^  I  Chabib*  - 
am  of  opinion;  that  the  City  Council  have  nqt^ex-  Jan.  1812. 
ceeded  their  powers  in  appointing  Commissioners  of  ^^^"^^^^ 
the  Streets^  to  execute  that  part  of  the  duty  which/  cou«cii 
in  this  case,  they  have  allotted  to  them.  FiircKir«T 

With  respect  to  the  2nd  and  3rd  grounds^  my 
opinion  is^  that  it  has  been  the  constant  and  uniform 
practice  of  the  old  Commissioners  of  the  Streets, 
and  of  those  acting  under  the  City  Council,  to  assess 
those  persons  before  whose  houses  the  pavements 
are  made ;  and  that  a  contrary  mode  of  proceeding 
would  tend  to  make  those  who  have  long  ago  paid 
for  their  own  pavements,  pay  a  double  tax,  if  they 
were  now  to  be  assessed  for  the  pavements  of  the 
city  generally ;  and  that  those  who  have  never  yet 
paid  any  assessment  for  pavements,  if  they  were 
now  required  to  do  so,  by  a  tax  on  the  whole  city, 
would  be  much  better  off  than  those  who  have  been 
compelled  to  pay  heretofore.  A  tax  should  operate 
in  a  general  way,  on  all  the  citizens  at  large,  and 
not  partially ;  and  such  a  new  mode  of  taxation,  if 
now  adopted,  would  certainly  have  a  very  partial  ' 
effect. 

With  respect  to  the  jurisdiction  of  the  City  Court 
extending  to  only  8 100,  it  does  not  apply  in  this 
case,  for  it  is  no  verdict  of  that  court ;  and  on  the 
6th  ground,  ^^  that  the  City  Council  cannot  impose 
a  fine  or  penalty  beyond  8 100,^'  this  is  not  a  case 
in  point ;  for  the  assessment  is  neither  fine  nor  pen- 
alty. I  am,  however,  of  opinion,  on  the  4th 
ground,  that  the  prohibition  should  go ;  because,  in  1 


I  • 
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^"t"**'  *^^  *^^'  ^^  Assembly  of  1764,  giving  powers  to  the 
Jan.  1812.  Commissioners  of  the  Streets  to  perform  this  duty, 
^^^[]^^"^*^  they  are  enjoined,  after  the  assessment  is  made,  to 
Council  hang  up  the  assessment  in  some  public  place  in  the 
PiTciurxT  city,  so  that  each  citizen  concerned,  may  have  no- 
tice of  the  sum  he  is  so  assessed.  By  the  act  of  in- 
corporation, the  City  Council  had  all  the  powers  of 
these  Commissioners ;  and,  therefore,  in  framing 
their  ordinance  on  this  subject,  they  should  have 
taken  care  to  insert  a  clause,  by  which  notice  should 
be  brought  home  to  the  party  assessed.  It  does  ap- 
pear, on  examining  the  ordinance,  that  twenty  days 
notice  is  required ;  but  it  is  not  declared  for  what 
purpose,  or  to  whom  this  notice  is  to  be  given.  It  is 
not  pretended  on  the  part  of  the  City  Council,  that 
any  such  notice  was  given  to  the  party  complain- 
ing, but  that,  after  they  had  approved  the  assess- 
ment, they  sent  it  to  their  treasurer,  who  kept  it 
twenty  days,  and  then  ^ued  his  warrant  of  execu- 
tion. Surely,  this  cannot  be  called  notice,  of  which 
the  complainant  might  avail  himself,  by  represent- 
ing to  the  City  Council  some  error,  or  illegality  in 
their  proceedings,  as  wis  done  in  the  case  of  Mr. 
Rouscy  who  convinced  the  City  Council  that  they 
had  acted  erroneously  in  their  assessing  him,  and 
who  was  consequently  relieved  by  them  from  the 
payment  thereof.  My  opinion  is,  therefore,  that 
the  prohibition  should  go ;  and  of  the  same  opinion, 
are  all  my  brethren. 

Note.— In  the  case  of  Hmutan  v.  TTie  City  (Anmdiy  I  M'Cnrd^  345. 
it  was  decided  that  the  act  of  1764,  P.  L.  xlix.  is  repealed  by  A.  A. 
X785,  P.  L.  398.  The  authority  of  this  casc^  therefore,  as  far  :i8  the 
questions  decided  appear  to  ti^  on  the  construction  of  the  act  of 
1764,  seems  to  be  over-ruled. 
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COAMLEa^ 

Charleston^  January  Termy  1812.      J»n- 1812. 

The  C/ty  Council       1  Gadsden  &  Holmes^/jt  ci^cn 

vs.  >       /Ac  Motion.  •• 

Thomas  Lee  &  others.  )  Ls»  ^  a/. 

Motion  to  set  aside  a  Prohibition^  in  May  Tertn^ 
1809.   ' 


By  the  tax  ordinance  of  the  city  council  of  the   a  tax  on  , 
29  th  March,  1809,  all  profit  op  income  arising  from  ^f  p^^ 
the  pursuit  of  any  faculty,  profession,  occupation,  or  !Jf  J* 
trade  or  employment,  shall  be  liable  to  a  tax  of  cui»^^n» 
33 1  cents  on  every  one  hundred  dollars,  of  the  va-  mcSfdoei 
lue  or  estimate  thereof  to  be  assessed  by  the  city  as-  ciudlTthe 
sessor,  provided  that  nothing  herein  contained  shall  ^^jj*'^*^ 
be  construed  to  subject  to  taxation  the  profit  or  in-  ««». 
come   of  any  clergyman,  judge^  school-master  or 
other  teacher.     Thomas  Lee,  the  comptroller,  and 
WiUiam  S.  Smith,  clerk  and  prothonotary,  were  as- 
sessed, and  not  having  paid  the  tax  on  the  profits 
or  iacome  of  their  several  offices,  they,  with  other 
officers,  on  the  6th  of  June,  1809,  apptied  by  their 
attorney^  L.   Cheves,  esquire,  for  a  prohibition,  to 
restrain  the  City  Council  from  levying  the  said  as- 
sessment, which  was  granted. 

The  grounds  stated  in  the  suggestion  were :  1st, 
That  the  offices  of  the  said  officers,  did  not  come 
usder  the  terms  of  the  oixiinance :  2ndly,  That  if 
offices  do  come  within  the  terms  of  the  ordinance, 
the  tax  is  against  the  right  of  the  officers,  the  con- 
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Cka*i«s.  stitutioQ  and  laws ;  is  called  for  by  no  emergency; 
jtn.  1813.  and  is  against  the  wisest  principles  of  taxation. 

ClT» 

CouKcn  In  support  of  the  motion  to  set  aside  the  prohibi- 
LBKfa/.  tion^  the  reasons  submitted  were:  Ist^  That  tht 
said  officers  were  intended  by  the  City  Council  to 
be  taxed ;  and  that  this  intention  is  manifest^  from 
the  expressions  of  the  ordinance  as  quoted  before : 
^^bAj  That  the  City  Council  had  a  right  to  lay  such 
a  tax. 


CoLCocK^  J.  I  do  not  conceive  it  necessary  V» 
go  into  the  consideration  of  the  power  or  authority 
of  the  City  Cooocil  to  impose  the  tax ;  nor  to  de« 
cide  whether  it  be  expedient^  for  I  am  decidedly  of 
opinion^  that  the  words  of  the  ordinance  da  not  in* 
elude  or  comprehend  the  public  officers^  and  witii- 
oot  descending  to  a  teehnieal  definition  of  every 
word  used  in  the  ordinance^  I  think  it  solBcient  to 
say^  that  we  hare  had  a  legidative  construction  of 
the  words  for  many  years ;  for  they  are  the  same  as 
those  used  in  our  tax  acts^  and  I  have  never  heard 
of  any  instance  of  a  tax  collector  attempting  to  col- 
lect such  a  tax.  Indeed^  it  must  be  obvious  that 
the  salary  of  a  public  office^  is  something  very  dif- 
ferent from  the  profit  or  income  ^^  arising  fi^om  any 
(acuity^  profession^  occupation,  or  trade,  or  employ- 
ment.'^ I  can,  therefore,  see  no  ground  for  a  pro- 
hibition agaii»t  the  Cky  Council,  though  there  will 
be  good  ground  for  one  against  their  officer,  should 
he  attempt  to  proceed. 
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NoTT,  J.     This  is  a  motioa  on  the  part  of  the  c«AmtM- 
City  Council  to   set  aside  a  prohibition^  granted  Jm*  I812. 
against  them  by  the  court  below.  r^![7^^*^ 

The  suggestion  on  which  the  prohibition  wasLu^i^a/. 
granted^  states^  that  the  City  Council  have  passed 
an  ordinance^  by  which  ^^  all  profits  or  income  ari* 
«ng  from  the  pursuit  of  any  faculty^  profession^  oc- 
cupation^ trade^  or  employment^  shall  be  liable  to  a 
tax  of  33 1  cents  on  every  hundred  dollars  of  the 
Talue  or  estimate  thereof^  &c«"  And  that  the  city 
officers  are  about  to  levy  an  execution  on  the  prop- 
erty of  these  petitioners,  for  the  tax  on  their  sala- 
ries; so  that  the  only  question  is^  whether  the  pub- 
lic officers  of  the  state  are  included  under  the  words 
of  that  ordinance.  It  is  admitted,  that  if  they  are 
notf  the  prohibition  ought  not  to  have  been  gran* 
ted ;  for  the  city  officers  would  then  be  acting  with- 
out any  authority,  and  would  be  trespassers  against 
whom  the  individuals  could  have  redress  by  action. 
The  word  ^^  employment''  is  the  only  term,  under 
which  it  b  pretended  that  they  can  be  included.  I 
do  not  know  that  this  word  is  any  where  used  as  a 
technical  term.  It  is  a  common  word,  generally 
used  in  relation  to  the  most  common  pursuits,  and^ 
therefore^  ought  to  be  received  by  this  court  as  un^ 
derstood  in  common  parlance.  I  do  not  recollect 
that  I  ever  saw  it  used  in  any  legislative  proceed* 
ing,  to  express  a  public  office^  though  in  the  dic- 
tionaries it  may  sometimes  be  so  defined.  On  the 
contrary,  whenever  any  measure  relates  to  both,  it 
b  usual  to  express  both  ^^  office  and  ^employment^^ 


*v: 
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c«Amn».  and  whenever  the  words  employment  has  been  used 

TOR,  *        •' 

Jan.  1812.  without  thc  other^  it  has  never  been  considered  as 
^j^^  embracing  public  offices.  Thus  in  our  acts  for  rais- 
couHciL  ing  supplies^  the  words  factorage^  employment,  fee- 
Lsx  ei  al  ulties  and  professions,  are  used ;  and  yet  no  body 
has  ever  considered  them  as  extending  to  the  sala- 
ries of  public  officers.  This  may  almost  be  consid- 
ered as  a  legislative  construction  of  its  meaning,  and 
certainly  shew  its  common  acceptation.  It  is  not  to 
be  presumed  that  the  City  Council  would  have  left  a 
subject  of  such  novelty  and  importance^  to  construc- 
tion. I  would  not  do  them  the  injustice  to  believe, 
that  they  intended,  by  one  sweeping  word  of  doubtful 
import,  to  bring  the  most  important  offices  in  the 
state  into  hotch  potch  with  the  lowest  menial  em- 
ployments about  the  streets  of  Charleston.  A  mea- 
sure of  such  importance  ought  to  have  been  expres- 
sed with  the  utmost  precision,  and  to  have  left  no- 
thing to  conjecture.  Believing,  therefore,  that 
from  a  correct  view  of  the  ordinance,  public  officers 
are  not  embraced,  there  was  no  ground  for  a  prohi- 
bition ;  and,  therefore,  the  motion  to  reverse  the 
order  ought  to  be  granted. 


Per  Curiam.  We  are,  therefore,  unanimously 
of  opinion,  that  the  motion  be  granted;  because 
there  is  no  occasion  for  us  to  prohibit,  what  it  ap- 
pears, the  City  Council  have  never  done. 
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Charleston^  Janucery  Term,  1812,      ^*"*" 

Peteb  Trezevant,  Escheator for'\  J*"- 1812. 

St.  Philip^s  and  Si.  Mchaers     U„y„f„-,,.,„.     ^CT^ 

V^*  I  VAHT,    &C. 

Estate  of  Henry  Osborne.  J  «• 

•^  -^  Ettaie  of 

OtBOBRS. 

CoLCOCK^  J.    In  January  Term,  1809,  the  jury  a  Rritifh 
summoned  in  pursuance  of  the  Escheat  act,  and  of  Jora^^bc- 
the  act  to  authorise  the  city  council  to  appoint  an  ^'V**® 
escheator,  found  that  Henry  Osborne,  late  of  Charles-  tion  of  in- 
ton,  was  by  birth  a  subject  of  the  king  of  Great  Bri-  enoercin- 
tain ;  that  he  became  a  naturalized  citizen  of  the  Uni-  "o  InAme! 
ted  States  in  1789 ;   that  he  purchased  in  fee  a  tract  "<^*^  ^^- 
of  land  in  St.  Philip's  Parish,  from  an  American,  in 
the  year  1793  ;  that  he  continued  in  possession  till 
the  day  of  his  death,  22nd  May,  1805.  That  he  did 
not  dispose  of  his  land  by  deed  or  devise  ;  that  he 
left  no  surviving  relations,  who  are  citizens  of  the 
United  States;  that  he  left  surviving  relations,  subjects 
to  the  king  of  Great-Britian ;  that  the  nearest  in  that 
country  are  his  two  brothers,  Ricliard  Oshorne  about 
50  years  of '  age,  and  Thomas ,  about  40,  residing  in 
Hull  in  England,  and  both  British  subjects;  but 
whether  the  said  land  escheats  under  our  escheat  act, 
or  whether  a  descent  thereof  by  common  law,  or  act 
of  assembly,  or  by  any  treaty  with  Great-Britain,  be 
cast  upon  the  said  Richard  and  TTiomas,  the  jurors, 
being  ignorant,  find  for  the  escheator,  if  the  court 
think,  on  the  whole  matter,  that  the  said  land  es-' 
cheats.     But  if  the  court  think,  that  the  land  de- 
scends, then  we  find  that  the  descent  Itas  been  cast 
on  the  said  Richard  and  Thomas  Osborne,  as  joint 
**  tenants  in  fee.'' 
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CuAMXMM*  I  ciumot  suppose^  that^  at  this  day^  it  can  be  a 
jm.  1813.  question  whether  an  alien  can  inherit  according  to 
^•^""^"^^  the  common  law  doctrine  which  prevails  here ;  it  is 
TAVT,  &c  certainly  a  point  which  admits  of  no  doubt.  ^^  Aliens 
jBfteSe  of  Also  are  incapable  of  taking  by  descent  or  inheriting, 
OttomvB.  jjjjj,  ^^y  i^j^  jjpj  allowed  to  have  any  inheritable 

blood  in  them,  rather  indeed  upon  a  principle  of  na- 
tional or  civil  policy  than  upon  reasons  strictly  feo- 
dal/^  2nd  Blaehtane  248.  And  these  principles 
of  national  or  civil  policy  certainly  operate  as  powers 
fully  here  as  in  Great-Britain.  The  disabilities  are 
sometimes  removed  by  the  operation  of  treaties,  as 
by  our  treaty  with  Great-Britain,  made  in  1794. 
The  present  law,  however,  is  not  included  in  any  of 
the  provisions  of  that  treaty ;  I  am,  therefore,  of 
opinion,  that  the  land  does  escheat. 


NoTT,  J.  This  is  a  special  verdict  submitted  to 
the  court  without  argument.  The  only  question  for 
consideration  is,  whether  a  British  subject,  bom  be- 
fore the  American  Revolution,  can  inherit  the  lands 
of  an  American  citizen  who  died  since  the  war,  in- 
testate and  without  heirs  in  this  country.  In  the 
cases  of  Innis  vs.  Franklin  and  of  Lope  vs.  Haddin^ 
decided  at  the  Constitutional  Court  at  Columbia,  it 
was  held  that  such  persons  could  not  inherit.  I  am 
(ilso  informed  that  a  similar  decision  has  been  made 
in  this  Court  In  the  Supreme  Court  of  the  United 
States,  the  question  has  been  determined  the  same 
way;  Dawson^s  Lessee  vs.  Godfregy  4^4Craneh  320, 
Upon  a  review  <tf  those  cases,  I  think  the  decisions 
correct 
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The  principle  contended  for,  is,  that  natural  boni  chabim. 
subjects  and  those  owing  allegiance  to  a  state,  can-  Jan.  AvL 
Hot  be  deprived  of  their  right  of  inheritance  by  any  ^^[^][^^ 
revolution  that  necessarily  produces  a  change  in  their  ▼axt,  &c. 
political  relations ;  that,  therefore,  the  antenati  both  Bdau  </ 
of  England  and  the  United  States,  are  reciprocally  ^"•"■•- 
entitled  to  inherit  lands  in  both  countries.     But  it 
may  be  observed,  that  alienage  is  altogetiier  a  sub* 
ject  of  municipal  regulation;  and  in  adopting  those 
regulations,  policy  and  expediency  alone  must  be  the 
governing  motives.    The  citizens  w  subjects  <)f  one 
country  can  have  no  just  claim  upon  the  country  of 
another,  incompatible  with  the  interest  and  policy  of 
that  other;  and  the  judges  of  this  Court  are  not 
bound  to  make  the  law  of  England,  the  rule  of  decis- 
ion, when  it  is  inconsistent  with  the  political  situa- 
tion of  this  country.     Indeed,  it  is  very  questiona- 
ble, wheth^  that  principle  of  the  English  law  as  un- 
derstood in  that  country,  w31  apply  to  this  case. 

The  party  claiming  in  this  case  never  was  a  natu- 
ral bom  subject  of,  nor  owed  allegiance  to  the  Unit-  # 
ed  Sutes.  It  would,  therefore,  seem  more  correct 
to  say,  that  none  except  those  bom  in  America,  or 
who  resided  here  at  the  declaration  of  independence, 
can  be  said  to  owe  allegiance  to  this  government ; 
and  on  that  principle,  in  the  case  of  McEhmne  vs. 
Casf^if  Lessee,  2nd  Cranehf  280.  4th  Cranehy  211. 
Daniel  CoXf  who  was  a  native  of,  and  resided  in  the 
state  of  New- Jersey,  until  the  year  1777,  or  8,  was 
held  to  be  a  natural  bom  citizen,  and  intitied  to  m- 
herit,  although  at  the  commencement  of  the  revolu- 
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CaABLM-  tion,  he  held  a  commission  under  the  British  Govern- 
Jan.  1812.  ment^  and  continued  to  do  so  during  the  whole  war^ 
^^f^^"^"^  and  left  the  country  with  the  British  at  the  restora- 
▼▲VT,  &e.  tion  of  peace.     On  the  contrary^  in  the  case  oiJaek- 
BmUoa  of  ^n  on  the  demise  of  FoUeard  and    Wallace  vs. 
o«ow«.    jy^gf^f^  4^th  Johnson,  75.     Abraham  JVelson,  who 
came  into  the  United  States  in  the  year  1778  op  9, 
was  held  to  be  a  British  subject  and  incapable  of  hold- 
ing lands^  an^  his  heirs  incapable  of  inheriting^  ex- 
cept under  treaty  of  1794.     I  am  of  opinion^  there- 
fore^ that  the  land  in  the  present  case  has  escheated 
and  belongs  to  the  state. 


Brbvard^  J.  The  principle  upon  which  this 
nase  depends^  was  settled  in  Halliburton's  case^ 
which  was  decided  in  this  courts  at  the  sittings  in 
Charleston^  in  January  1810.  Henry  Osborne, 
whose  estate  is  claimed  as  an  escheat^  was^  at  the 
tim«  of  his  death«  a  citizen  of  the  United  States. 
His  brothers^  Richard  hxA  Thomas  Osborne,  who 
claim  the  estate^  as  his  next  heirs  by  descent^  were 
bom  in  Ireland^  before  the  year  1776,  and  always 
remained  British  subjects.  By  the  declaration  of 
Independence,  the  United  States  became  an  Inde- 
pendent nation,  and  all  who  did  not  acknowledge 
the  independence  and  sovereignty  of  the  states 
were,  of  course,  aliens.  Aliens  are  those  who  are 
born  out  of  the  allegiance  of  the  state  or  sovereignty 
under  which  the  estate  lies,  which  gives  rise  to  the 
question;  or,  in  other  words,  aliens  are  those  who 
owed  no  allegiance,  at  the  time  of  their  birtb^  to 
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the  government  under  which  the  estate  lies  at  the  CBAmtig- 
time,    when  the  descent  happens^  or  the  escheat  JanTis']  2. 
faHs.      Richard  and  Thomas    Osborne,  neither  at  ^'^^"'^^'^ 
the  time  of  their  birth^  nor  at  anjr  time  afterwards^  yaht,  &c. 
owed  any  allegiance  to  the  government  of  the  Uni-  Si^  of 
ted    States.      At  the  time  of  the  death  df  their  ^»«*»»- 
brother^  Henry  Osborne,  they  were  aliens  and  in- 
capable of  taking  by  descent.     By  the  law  of  na- 
tions^  aliens  are  not  entitled  to  claim  lands  by  deyise 
or  descent;  and  for  wise,  political  reasons,  they  are 
generally  excluded  from  the  right  of  holding  real 
estates  by  the  positive  laws  of  most  countries.     The 
principles  of  the  common  law  of  England,  which 
have  been  adopted,  and  have  generally  prevailed  in 
this  country  from  its  first  settlement,  deny  to  aliens 
the  right  of  taking  real  estate  by  inheritance.     The 
technical  reasop  assigned  is,  the  want  of  inheritable 
blood.     Coke  on  Litt.    2.  8.    1st  Fent.  413.     4 
D.  4-  E.  300.  &c. 


It  may  be  alleged,  that  the  inhabitants  of  this  coun- 
try, at  the  time  of  the  birth  of  Richard  and  Humias 
Osborne  owed  a  common  allegiance  with  the  inhabi- 
tants of  Ireland  to  the  same  sovereign,  and,  as  the 
British  courts  on  this  ground,  allow  American  ante- 
nail  to  inherit  lands  in  England,  our  courts  ought, 
on  a  principle  of  comity,  to  allow  British  subjects, 
born  prior  to  our  declaration  of  independence,  to 
inherit  lands  in  this  country.  But  this  reasoning  is 
by  no  means  satisfactory,  nor  is  it  compatible  with 
the  principles  of  our  government.     The  doctrine  of 

the  British  courts  seems  to  be*founded  on  a  principle 

9 
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CBAmLM-  which  has  been  constantly  maintained  by  British  ju- 
jAo.  1812.  rists  and  politicians;  namely^  that  a  man  can  never, 
^'"^"''^^^  under  any  circumstances*  divest  himself  of  the  alle- 
TAHT,  &c  glance  under  which  he  is  bom.  The  creed  they 
EatHu  of  profess^  and  wish  to  establish^  b  ^^  once  a  British 
OsBOMiB.  •  gubjec^^  amj  always  a  British  subject,''  though  ac- 
knowledged to  be  aliens.  This  may  suit  them^  but 
not  us. 

The  treaties  with  Great-Britain  have  no  bearin|^ 
on  this  case.  The  6th  article  of  the  treaty  of  1783, 
merely  provides  against  future  confiscations  and 
prosecutions  for  the  conduct  of  those  who  took  part 
in  the  American  war.  The  9th  art.  of  the  treaty 
of  1794,  secures  to  British  subjects  then  holding 
lands  in  the  United  States,  the  right  to  hold  and  en- 
joy the  same,  and  the  right  to  dispose  thereof  by- 
sale  or  devise,  and  extends  to  tiieir  heirs  and  assigns 
tlie  same  legal  remedies  which  would  be  incident  to 
such  lands,  if  the  same  were  held  and  claimed  by 
American  citizens.  These  treaties  cannot  with  pro- 
priety, in  my  opinion,  be  construed  to  intend,  a  res- 
toration of  all  individuals  to  the  same  condition  they 
were  in  before  the  war,  as  far  as  existing  circum- 
stances would  permit.^'  See  2nrf  Tueker^s  Black- 
stone,  App.  62.  They  cannot,  therefore,  restore 
to  Richard  and  T%(nna9  Osborne,  the  inheritable 
blood  which  they  would  have  possessed,  in  case  the 
revolution  had  not  taken  place ;  nor  allow  them  to 
succeed  as  heirs  to  the  estate  of  an  American  citi- 
zen. The  case  of  DamsovCs  Lessee  vs.  Godfrey y 
4th  Cranchy  321.  must  be  regarded  as  an  authora^ 
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tive  dedision  on  this  question^  for  it  is  the  judgment  ^^b^i^x*- 
of  Uie  Supreme  Court  of  the  United  States^  on  the  Jan.  1812. 
eoDstruction  of  treaties.  See  3rd  Binn.  86.  Lessee  ^"^^""^^^^ 
of  Jackson  vs.  Bums,  3d  Ameriean  Lcnjo  Jaumai,  vart,  &c. 
23.  For  these  reasons^  I  am  of  opinion^  that  the  ^^^  ^f 
pluntiff  is  entitled  to  judgment.  ot»oB»ij 


Grimke^  J.  This  case  has  been  already  deter* 
mined  by  the  decision  of  this  Courts  where  one  Hal- 
Hburtan,  a  citizen  of  the  United  States^  claimed  the 
estate  of  one  Wliite.  It  has  also  been  decided  in 
Ennis  vs.  Franklin^  and  in  Lave  vs.  Hodden^  at 
Columbia ;  and  it  seems  from  a  case  in  Ath  Cranehp 
321.  that  the  Supreme  Court  of  the  United  States 
agrees  with  the  above  decisions.  The  point  here 
is^  whether  antenati  and  aliens  can  inherit  the .  es* 
tates  of  citizens  of  this  country.  Calvin^s  case  in 
CoAe,  which  is  always  quoted  and  relied  on  upon 
such  occasions^  does  not  apply,  because  he  owed  al- 
legiance to  the  king  of  Great  Britain,  even  before 
the  union  of  Scotland  happened.  But  did  the 
claimants  in  this  case  ever  owe  allegiance  to  the 
United  States  ?  certainly  not ;  for  the  brief  states 
that  they  were  born  before  the  independence  of  the 
United  States ;  as  aliens  they  have  no  inheritable 
blood  in  them :  and,  therefore,  the  land  must  es- 
eheat  to  the  city. 
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CiAmuf* 

TOF, 

Jan.  1812.  Chableston^  January  Term^  1812» 

r.       Margaret  Stone)  Geddes,  for  the  Motion. 

Robert  Wilson,     }  Cross,  Contra. 

The  role       NoTT,  J.     Thcsc  Were  two  actions  brought  by 
eWdJn^^  way  of  summary  process,  for  two  quarters^  hire  of  a 
cwmot  be  negro,  at  the  rate  of  one  hundred  dollars  per  year, 
to  contrft.  The  defence  was,  that  by  a  writen  agreement  be- 
ten  insteu-  twcen  the  parties,  it  appeared,  that  the  defendant 
^l^'  ^^^^^  ^  P*y  ann««iHy^  and  that  the  pkintifF  could 
to  a  loose  neither  sue  until  the  end  of  the  year,  nor  split  the 
dam,  not  sum  mto  quarterly  instalments,  so  as  to  bring  it 
aoompieiS  within  the  summary  jurisdiction  of  the  court  and 
^we-     that  parol  evidence  ought  not  to  have  been  admitted 
to  shew  that  it  was  the  intention  of  the  parties,  that 
the   payments   should  be    made   quarterly.     The 
presiding  judge,  being  of  that  opinion,  ordered  a 
non-suit.     This  is  a  motion  to  set  aside  that  non- 
suit. 


If  the  written  agreement  had  said,  that  the  defen- 
dant should  pay  sixty  or  a  hundred  dollsans  per  an- 
num, to  be  paid  annually,  I  should  have  concurred 
in  the  opinion  that  has  been  given;  but  what  is  call- 
ed a  written  agreement,  is  nothing  more  than  a  loose 
memorandum,  the  first  part  of  which  is  a  receipt 
for  fifteen  dollars;  and  the  latter  part  a  permission 
to  keep  the  negro  for  three  years,  at  the  rate  of 
sixty  dollars  for  the  first  year,  and  a  hundred  dol- 
lars for  each  of  the  two  last  years,  without  saying 
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■ 

when  the  money  shall  be  paid.     It  was^  therefore^  CoAmLBf. 
competent  to  the  plaintiff  to  shew  by  parol  evidence^  J^.  isi^. 
that  it  was  to  be  paid  quarterly.     Peake,  117,  118.  ^!j!7^"^^ 
But,  in  fact,  the  evidence  offered  in  this  case,  can*       «• 
not  be  called  parol.     It  consisted  partly  of  the  acts     '"'*'' 
of  the  defendant,  and  partly  of  written  instruments, 
which  went  to  give  a  construction  to  this  memoran- 
dum, or  rather  the  defendant's  own  view  of  it.  The 
first  was  proof  that  he  was  in  the  habit  of  paying 
quarterly :   2nd,  His  own  letter,  in  which  he  ac- 
knowledges a  quarter's  hire  was  due:  3dly,  Mr, 
Bennetfs  receipt  for  825,  being  the  amount  of  one 
quarter's  hire  for  the  two  last  years ;  and  lastly,  the 
agreement  itself,  which  contains  a  receipt  for  fifteen 
dollars,  (being  the  amount  of  one  quarter's  hire  for 
the  first  year)  dated  one  quarter  of  a  year  after  the 
hiring  commenced.     I  am  of  opinion,  that  the  evi- 
dence ought  to  have  been  received,  and  that  a  new 
trial  ought  to  be  granted. 


Brevard,  J.  In  these  cases,  I  am  of  opinion, 
that  the  motion  claiming  to  set  aside  the  non-suits 
ordered  by  the  District  Court,  and  for  new  trials, 
ought  to  be  granted. 

The  reasons  on  which  this  opinion  is  founded,  are 
briefly  these :  The  facts  stated  in  the  brief,  taken  in 
connection  with  the  written  documents  which  were 
produced  in  evidence  on  the  trial,  and  also  on  the 
argument  of  this  motion,  furnish  the  material  cir- 
cumstances upon  which  the  decision  of  the  motion 
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CiAmLSB-  Qius^  depend^  and  must  be  considered  as  forming  a 
Jan.  1612.  report  of  the  cases  decided.  The  report  of  the 
^!^^^^^  judge,  who  decided  them,  not  being  obtained,  the 
V.  counsel  on  both  sides  concur  in  the  statement  pre- 
sented.  From  these  documents  the  following  facts 
appear :  That  the  actions  were  brought  for  the  ser- 
vices of  a  slave  belonging  to  the  plaintiff,  who  was 
hired  to  the  defendant  for  three' years,  at  the  rate  of 
so  much  by  the  year.  This  agreement  appears  by 
the  receipt  of  Mr.  Bennetty  who  was  the  plaintiff's 
agent  in  this  business,  aiid  who,  after  acknowledging 
the  receipt  of  so  much  in  satisfaction  of  the  services 
of  the  slave  then  due,  states  the  terms  upon  which 
the  slave  is  to  continue  in  the  defendant's  possession. 
It  is  not  very  clear  from  the  wording  of  this  paper 
Vn-iting,  at  what  periods,  the  payments  were  to  be 
made,  whether  at  the  end  of  three  years,  or  at  the 
end  of  each  and  every  year.  Under  all  the  circum- 
stances of  the  case,  it  might  have  been  proper  to 
construe  it  to  mean  payments  quarterly.  I  should 
incline  to  expound  it,  as  intending  annual  payments. 
Biit  it  was  in  evidence  that  the  defendant  had  been 
in  the  habit  of  paying  quarterly,  and  had  acknowl- 
edged that  a  quarter's  wages  was  due.  It  further 
appeared,  that  the  defendant  expressly  promised  to 
pay  the  sums  demanded,  not  long  before  the  trial. 
All  these  circumstances  concurred  to  raise  a  pre- 
sumpti6n  that  the  contract  with  Bennett,  was  in- 
tended to  lay  the  defendant  under  an  obligation  to 
pay  for  the  services  of  the  slave  quarterly,  although 
the  hiring  was  for  three  years,  at  such  and  such 
rates  per  year ;  or  they  might  have  been  considered 
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MS  cvidjence  of  a  subsequent  parol  agreement  be-  CaAmMg- 
tween  the  parties^  upon  sufficient  consideration,  al-  J*n.  1812, 
tering  the  terms  o'f  the  former  contract,  which  was  ^^!^^^^^ 
reduced  to  writing  by  Mr.  Bennett.  ». 

Wiuojr. 


The  ground  upon  which  the  judge  decided  in  the 
District  Court,  as  stated  in  the  brief,  was,  that  the 
defendant  could  not,  by  any  act  of  his,  annul  the 
i^^ement  made  with  Mr.  Bennett,  which  was  re- 
duced to  writing.  If  the  judge  had,  upon  full  con* 
aideration  of  all  the  evidence  submitted  to  him,  de- 
creed for  the  defendant,  I  should  not  thi^ik  this 
court  would  be  authorised  to  set  aside  the  decree ; 
because  the  writing  of  Mr.  Bennett  might  be  pro*- 
perly  construed  to  intend  annual  payments ;  and  be- 
cause the  judge  was  as  competent  to  decide  on  the 
matters  of  fiu^t  submitted  to  him,  as  any  member  of 
this  Court  can  be  supposed  to  be.  But  having  or- 
dered the  non-suits^  on  the  express  ground  that  the 
parties  were  not  competent  to  enter  into .  ^  pafol 
agreement,  which  would  be  different  from  the  agree- 
ment before  made  in  writing ;  and  that  the  written 
i^;reement,  contained  in  Mr.  Bennett^s  receipt, 
could  not  be  annulled  by  any  act  of  the  defendant ; 
I  am  of  opinion,  that  he  was  mistaken  in  point  of 
law,  and  that  he  was  at  liberty,  and  ought,  to  have 
taken  into  consideration  the  oral  testimony,  and  the 
other  evidence  which  was  given,  relative  to  the  con- 
tract and  the  execution  of  it,  in  order  to  determine 
what  was  the  intention  of  the  contract,  entered  into 
originally  between  the  parties ;  and  whether  they 
kad  not  subsequently  entered  into  a  paiDl  agree- 
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CaAMMt-  ment,  varying  the  terms  originally  established  ;  and 
aan.  i8i3.  that  his  judgment  should  have  beea  upon  all  the  ev- 
'  ^"'^ "  idence  submitted^  by  a  decree  in  favour  of  the 
plaintiff  or  defendant ;  and  ought  not  to  have  been 
upon  a  rejection  of  the  evidence,  supposed  to  be  in- 
admissible, as  repugnant  to  the  contract  in  wri- 
ting. 


Grimke,  J.  In  this  case,  the  court  is  unanimously 
of  opinion,  that  the  non-suit  should  be  set  aside, 
because,  allowing  that  TTiomas  Bennett^  jun.  was 
the  agent  of  the  plaintiff,  and  was  authorised  to 
make  the  agreement  produced  by  the  defendant  on 
the  trial,  yet  that  paper  shews  that  the  defendant, 
at  the  very  time,  understood  that  the  payments 
were  to  be  made  quarterly,  as  Thomas  Bennett^  ac- 
knowledges therein  to  have  received  a  quarter's 
hire  of  the  negro,  and  that  the  agreement  is  ex* 
tended  back  one  quarter  at  the  time  the  payment 
was  made,  where  the  agreement  was  entered  into 
for  three  years  hire;  and  this  appears  to  have  been 
the  construction  adopted  by  the  defendant  himself, 
not  only  when  he  received  the  above  receipt  from 
7Jiom(ia  Bennett,  in  which  the  agreement  is  recited, 
but  by  a  subsequent  receipt  also,  produced  and 
signed  Thomas  Bennett^  above  a  year  afterwards, 
for  another  quarter. 
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Cbamus- 

TOW, 

Charleston^  January  Termy  1812.      '^•«'  ^^^2. 


ROBJ&RT   LiMEHOUSE  )  DrATTON^  fOT  the  Motion.      bo«i> 

WiLUXM  Gray.       )  Northrop,  Contra. 


This  was  an  action  to  recover  the  price  of  a  young  .  Tke  auc- 

.  tioneer*8 

female  slave,  upon  the  ground  of  a  failure  m  the  adyertise- 
warranty  of  soundness.  The  plaintiff  produced  the  ^^nt  fix>in 
advertisement,  under  which  this  slave,  together  ^*^J^^ 
willi  several  others,  was  advertised  to  be  sold,  all  of  »nd  terms 
whom  were  described  as  prime  negroes.  A  day  or  paroi  evi- 
two  elapsed  between  the  sale  of  the  slave,  and  her  ^^^^, 
delivery  to  the  plaintiff ;  during  which  time  she  ^  *®  ^•- 
was  under  tiie  care  of  a  person  who  usually  attended  wamntv 
to  negroes,  and  to  whom  a  reasonable  compensation  nessorva.  i 

for  that  purpose  was  paid.     When  brought  to  the  e^a  by"Se' 
plaintiff's  house,  she  was  sick  of  a  disorder  which,  a  advertiac- 
phyncian,  called  by  the  plaintiff,  proved,  was  in     where 
her  system  when  sold,  and  was  the  cause  of  her  \i^^^  ^^ 
death.     The  price  given  was  as  much  as  a  sound  ^^**^j, 
negro  oT  the  age,  appearance  and  qualities  of  the  one  tice  Uiat 
purchased,  usually  sold  for,  at  the  time  she  was  sold,  waa  not 
The  defendant  pipoduced  two  or  three  witnesses,  to  a^tife 
establish  that  it  was  declared  at  the  sale,  that  the  pur-  *??««•- 

^  *■  ance  oi 

chaser  bought  subject  to  every  defect  excepting  that  ^*»«  ^^y^ 

jfc  .•  1  ^  \^         11  .•   1         •  1  indicated 

of  title ;  that,  at  the  sale,  the  appearance  of  the  girl  the  want 
indicated  unhealthiness,  consequently,   that  there  ^^^'' 

^  thife  was 

no  proof  ef  notice  to  the  purchaser  himaelf,  and- a  fair  price  was  pud,  and  she 
died  of  a  disease  with  which  she  was  then  affected— Held  by  the  Court  (Col- 
eock,  J.  dissenftiag)  that  the  purchaser  could  not  recoyer  against  the,  yendor, 
for  unsoundness. 

10 
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^"to"*'  ^^  ^^  breach  of  warranty^  either  express  or  im- 
Jam  1812.  plied,  on  the  part  of  the  defendant.  The  plaintiff 
objected  to  any  testimony  being  adduced  to  contra- 
dict the  advertisement,  and  upon  this  objection  be- 
ing over-ruled,  he  contended,  admitting  the  decla- 
rations made  at  the  sale  by  the  vendue-master^  yet 
the  advertisement  having  stated  that  the  slave  was  a 
prime  negro,  it  was  requisite  that  the  notice  should 
have  been  specially  communicated  to  the  plaintiff, 
that  he  bought  subject  to  defects ;  whereas  no  notice 
of  this  kind  was  proved,  and  all  the  witnesses  exam- 
ined by  the  defendant,  said  that  they  never  heard 
the  vendue-master  make  any  declarations  respect- 
ing the  risks  which  the  purchaser  was  to  run.  The 
plaintiff  also  contended  that  having  given  a  fair 
price,  he  was  entitled  to  a  sound  commodity  in  ex- 
change. 

The  jury  found  a  verdict  for  the  defendant.  A 
motion  to  set  aside  the  verdict,  and  for  a  new  trial, 
was  made  on  the  following  grounds :  1st,  Because 
his  honour  the  Judge  over-ruled  the  plaintiff's  ob- 
jection to  the  admissibility  of  parol  evidence  to  con- 
tradict a  written  advertisement :  2nd,  Because  the 
verdict  was  contrary  to  the  weight  of  evidence. 

CoLcocK,  J.  As  to  the  first  ground  in  this  case, 
I  think  it  was  perfectly  correct  to  admit  parol  ev- 
idence to  do  away  the  effect  which,  it  was  contend- 
ed, should  be  produced  by  the  advertisement.  For 
I  will  suppose,  that  it  could  have  been  proved,  that 
the  negro  in  question  was  not  included  in  the  ad- 
vertisement; that  the  vendue-master  had  not  the 
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Mssession  of  her  until  the  sale^  and  that  ahe  did  cuiatM- 

*  Toy, 

not  belong  to  the  same  person  whoowned  those  allu-  Jan-  isis.^ 
ded  to  in  the  advertisement.    It  would  certainly  ^"""^ 
have  been  unjust  to  attach^  in  this  way^  an  express  ^^v^s, 
warranty  to  property  which  it  was  never  the  inten-  geat. 
tion  of  the  vendor  to  warrant. 

As  to  the  second  ground^  after  the  most  deliber* 
ate  consideration  of  the  case^  I  see  nothing  which 
distinguishes  it  from  a  number  of  cases^  decided  on 
the  same  principles  in  our  courts^  and  particularly 
the  case  of  THmrod  vs.  Shoolbredy  1st  B(^^  324.  in 
which  it  was  decided  that,  when  the  seeds  of  the 
disorder  were  proved  to  have  existed  at  the  time  of 
the  sale,  and  the  negro  afterwards  died  of  that  dis* 
erder^  the  vendor  should  be  liable. 

But  it  was  contended,  that  the  negro  had  the  ap- 
pearance of  unhealthiness  at  the  time  of  the  sale,  ^ 
and  that  where  defects  are  visible,  the  law  will  not 
relieve.  Of  this  I  am  fully  aware,  but  by  an  ex- 
amination of  the  cases  decided  on  this  ground,  it 
will  be  found  that  such  defects  are  meant  as  are  ob- 
vious to  a  common  observer.  Now  I  presume  there 
is  no  criterion  more  fellacious  than  the  appearance 
of  people  of  this  description,  and  that  it  requires  a 
great  degree  of  skill  to  judge  by  the  face  of  a  per- 
MB  whether  he  is  labouring  under  disease,  and  partic- 
iriariy  whether  under  a  disease  of  an  incurable  na- 
ture. The  cases  where  the  purchaser  is  required 
to  see  for  himself  are  such  as  where  a  horse  has  lost 
an  eye  or  eyes,  a  defect  visible  and  obvious,  and 
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CHAmLsi-  which  cannot  be  said  to  bear  any  analogy  to  the  dc- 
jan.  1813.  fect  in  thiis  case.  In  the  case  of  Timrod  vs.  Shool- 
bredf  before  mentioned^  the  language  of  the  court  is^ 
that  ^^  this  warranty^^^  (the  implied  warranty  arising 
from  a  sound  price)  ^^extends  to  all  faults^  known  and 
^^  unknown  to  the  seller ;  and  although^  in  general^  it 
^^  principally  relates  to  title  and  qualification^  and 
^^  not  to  longevity^  yet^  in  some  cases^  it  ought  to  be 
^^  construed  to  extend  to  the  latter.  For  if  the  ne- 
^^  gro  sold  had  about  him^  at  the  time  of  sale^  the 
^^  seed  of  a  disorder  generally  difficult  of  cure^  and 
^^  which  occasioned  his  deaths  it  would  be  unreason- 
^^  able  to  say  that  the  purchaser  shall  sustain  the 
^^  loss.''  In  Ais  case^  it  was  proved  that  the  negro 
was  affected  by  the  disorder  of  which  she  died^  at 
the  time  of  the  sale. 

I  have  said  thus  much  on  the  ground  of  implied 
warranty^  because^  it  was  contended  that^  although 
she  was  advertised  as  ^^  prime^"  that  expression  by 
general  consent  in  this  country^  did  not  carry  any 
warranty  as  to  soundness.  But  this  is  beyond  my 
powers  of  comprehension^  for^  the  word  must  apply 
to  qualification  alone ;  and  I  am  inclined  to  think^ 
if  the  vendue-master  had  expressly  said^  he  offered 
a  prime  wench^  but  very  sickly^  for  sale^  he  would 
have  had  very  few  bidders.  I  conceive  that  there 
was  an  express  warranty^  and^  in  such  cases  the  law 
is  clear^  that  the  purchaser  need  not  use  any  un* 
common  diligence  to  ascertain  whether  the  warranty 
is  correct.  I  am^  therefore^  of  opinion^  a  new  trial 
Aould  be  granted. 


STATE  OF  SOUTH-CAROLINA.  77 


Bb£VARD>  J.     In  this  case,  my  opinion  is,  that  ca^aiM- 
the  motion  ought  to  he  rejected ;  and  for  the  rea-  .Nai.  I812. 
sons  following  :    The  advertisement  of  the  defend-  ^^^^ 
ant,  that  at  such  a  place,  on  such  a  day,  he  would  hovm 
expose  for  sale,  a  number  of  prime  negro  slaves,  I  qbat!. 
consider  in  the  light  of  a  notice  to  persons  wishing 
to  purchase  slaves  in  order  to  attract  bidders,  and 
not  as  intending  to  hold  out  the  terms  or  conditions 
of  the  proposed  sale.     I  cannot  believe  the  defend- 
ant intended  by  his  advertisement  to  warrant  the 
soundness  of  every  slave,. to  be  sold  on  the  day,  and 
at  the  place  mentioned;  and  that  every  such  slave 
should  answer  the  description  given  in  the  adver- 
tisement of  the  whole  gang  collectively ;  I  cannot 
believe  the  advertisement  was  so  understood  by  any 
purchaser  at  the  sale.     It  is  not  reasonable  to  sup- 
pose the  defendajit  meant,  by  his  advertisement  to 
preclude  himself  from  selling  any  but  such  slaves  as 
should  answer  the  description  of  prime  slaves,  upon 
such  terms  and  conditions  as  he  might  fairly  propose 
and  agree  to,  verbally  or  otherwise,  at  the  time  of 
sale ;  or  that  every  purchaser  at  the  sale,  could  un- 
derstand the  advertisement  in  any  other  light  than 
that  of  a  mere  notice,  that  prime  slaves  would  be 
offered  for  sale  upon  such  terms  and  conditions,  as 
should  be  declared  at  the  time  and  place  of  sale.    A 
slave  in  everv  respect  prime,  at  the  time  of  adver- 
tising, might  become  unsound  or  materially  defective 
before  the  day  of  sale ;  yet  can  it  be  seriously  pre- 
tended that  the  defendant  was  estopped  by  his  ad- 
vertisement firom  selling  him,  at  the  time  and  place 
proposed,  upon  such  terms  as  might  be  fairly  de- 
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.  craklbs-   clared  at  the  time  of  sellinff?    The  case  of  Gutmis 

TOW.  ^ 

Jan.  18X*:  and  others  vs.  Erharty  1  H.  Black.  Rep.  289.  is 
very  different  from  the  present.  In  that  ease^  the 
printed  conditions  of  the  sale  stated^  that  the  copy- 
hold estate  oiFered  for  sale  was  free  from  all  incum- 
branMs.  This  was  a  false  representation^  made  at 
the  time  of  the  sale^  and  the  purchaser  at  the  sale 
relied  upon  it^  and  was  deceived.  Parol  evidence 
was  indeed  offered^  to  prove  that  the  auctioneer 
had  publicly  declared^  when  the  estate  was  put 
up^  that  it  was  charged  with  the  incumbrance 
to  which  it  was  subject,  which  the  court  refused  to 
admit ;  but  it  was  refused  on  the  ground  that  ver- 
bal declarations  at  an  auction,  contrary  to  the  prin- 
ted conditions  of  sale  could  not  be  admitted  without 
opening  a  door  to  fraud ;  and  there  was  no  evidence 
that  the  purchaser  had  particular  personal  informa- 
tion of  the  inheritance  in  question. 

In  the  present  case,  the  testimony  of  two  or  three 
witnesses  was  given  in  evidence,  to  prove  that  it 
was  expressly  declared  at  the  sale,  that  the  buyer 
was  to  run  the  risk  of  unsoundness,  and  of  every  de- 
fect save  that  of  title,  and  that  the  appearance  of 
the  slave  in  question,  indicated  unsoundness.  This 
evidence  was  objected  to,  upon  the  authority  or  rea- 
son of  the  case  of  Ounnis  vs.  Erharty  which  I  have 
already  noticed,  and  which  appears  to  me  very  dis- 
tinguishable from  this  case.  I  am  of  opinion  that, 
in  cases  like  the  present,  the  advertisement  of  sale 
is  never  intended  to  state  the  conditions  of  sale ; 
but  that  the  conditions  are  to  be  made  known  at  the 
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time  of  sde,  unless  otherwise  plainly  and  clearly  ex-  c«4»»e- 
pressed ;  and  that  it  is  not  necessary  to  prov^f  par-  H'a.  lat^. 
ticular  and  personal  notice  to  the  purchaser^  of  the  J^^'''^^**^ 
conditions  declared  at  the  sale ;  it  is  always  to  be  houbb 
presumed  that  he  has  had  notice.  gbat. 

In  the  view  I  have  taken  of  this  case^  with  all  its 
circumstances^  it  appears  to  me  that  the  evidence 
given  at  the  trial  was  properly  admitted^  and  was 
fairly  left  to  the  jury  :  and  I  do  not  feel  authorised^ 
from  the  impressions  made  on  my  mind  by  the  evi- 
dence stated  and  commented  on^  to  say  that  the  ver- 
dict is  not  supported  by  sufficient  evidence. 


Orimkb,  J.  A  new  trial  is  moved  for  in  this 
ease^  because  parol  evidence  was  admitted  by  the 
judge  to  contradict  an  advertisement  in  which  the 
negroes  to  be  sold  were  described  to  be  prime;  but 
the  defendant  proved  that  when  the  wench  was  put 
up  for  sale^  she  appeared  emaciated^  that  it  was  vis- 
ible to  the  eye  of  every  one^  that  she  was  diseasedjp 
and  that^  therefore^  unless  there  was  an  express 
warranty  of  soundness^  notwithstanding  and  in  com 
tradiction  to  the  sickly  appearance  of  the  wench^ 
plaintiff  could  not  recover.  He  also  proved  that  at 
the  sale^  it  was  declared^  that  nothing  but  the  title 
would  be  warranted  ;  but  he  did  not  bring  home  to 
Ac  plaintiff^  the  hearing  of  this  declaration. 

The  plaintiff  now  alledges  that  such  evidence 
#ught  not  to  have  been  received ;  and  quotes  a  ease 
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CsAmuM-  fi-om  1^/  H.  Black.  289.  where  an  advertisemeiit 
jfto.  1813.  4^clared  that  a  certain  tenement^  which  was  for  sale, 
was  free  from  incumbrance.  But  though  it  did  ap* 
pear,  that  the  plainti&  could  have  proved,  that  a 
counter  declaration  to  the  advertisement  was  made 
at  the  time  of  sale,  as  in  this  case,  yet  there  was  no 
proof  that  the  declaration  had  come  to  the  ears  of 
the  purchaser,  or  that  he  could  have  been,  by  way 
thing  which  happened  at  the  sale,  put  on  his  guard, 
or  been  informed  of  the  circumstance.  This  case 
then  does  not  taUy  witjii  the.  one  before  w  ;  for  hsir^ 
the  very  s^ht  of  the  wench  was  sufficiently  indica- 
tive of  a  very  iiad  state  of  health ;  and  the  law  lays 
it  down,  that  there  is  a  class  of  cases  where,  though 
a  man  is  deceived,  he  can  maintain  no  action :  as 
where  the  affirmation  is,  that  the  thing  sold  has  not 
a  defect,  which  is  a  visible  one,  there  the  imposi- 
tion, the  fraudulent  intent  is  admitted,  but  it  is  no 
tort.  3(/  D.  I*  E.  54.  We  are,  therefore,  of  opin- 
ion that  no  new  tidal  should  be  granted. 

The  other  Judges  concurred. 
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Chaklxs- 

Charleston^  January  Termy  1612.      ja^'sn. 

StOCBLEB   &  BuNCE)  Buhc?^ 

vs.  V  •• 

CaPTAIK  CoJILETT.  S  o»litt. 


NoTT.  J.     The  defendant  in  this  case  beioK  a  ^-  ^*  ^- 
captain  of  the  ship  procured  the  plaintifBs  to  Sie^^.  ^ 

build  a  boat  for  the  said  ship,  which,  when  finished,  Slf/J>  ^ 
he  received.     He  did  not  mention  at  the  time,  he  ^"^^^  * 

'         boat,  com- 

ordered  the  work  done,  nor  when  h^  received  the  pieted  and 
boat,  who  were  the  owners  of  the  vessel,  but  spoke  the  I^e 
for  it  and  received  it  as  for  himself.    The  entry  in  ^^^^. 
plaintiff's  books  was,  ^^  Oaptain  Carktt  and  owners  ^  ^.^ 
of  the  ship  to  Stacker  and  Bunce  Drs.'^    The  their  ac- 

plaintiffs  once  rendered  in  this  account  to  the  own-  the  ihip. 
crs,  but  it  was  not  paid*     The  oidy  question  now  ^  of  [|^' 
submitted,  is,  whether  the  captain  is  liable  for  this  ^^^^^  ^y- 

•  11  1         1   •      •  m  1      -a  ed  in 

boat,  or  whether  tlie  plamtiffs  must  look  to  the  own-  Charles- 
ers?    It  is  a  rule  of  law,  that  a  captain  of  a  vessel,  the'cwi*" 
is  the  general  agent  of  the  owners.     A  distinction  is  ^^^^^^ 
sometimes  made  between  his  agency  in  a  foreign  themaiter: 

-^ji.  1  L.^  T?     Heldthat 

port,  and  the  port  where  the  owner  resides.     But  the  buUd- 

it  is  unnecessary  to  notice  that  question  iii  this  case,  ^co!Sl^' . 

for  admitting  that  distinction  to  exist,  it  cannot  af^-  K^nst  the 

feet  the  decision.     The  owner  in  this  case,  lived  in  owner. 

Charleston,  and  if  that  superseded  the  defendant's 

agency,  he  is  liable  for  acting  without  authority. 

It  would  be  a  ground  of  exemption  for  the  owners; 

but  it  would  strengthen  the  obligation  on  the  mas- 

ter.     If  his  general  agency  was  not  impaired  by  be- 

11 


.»- 
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^"wS***  ^S  ^^  *  home  port,  it  gave  the  pluntills  additional 
jm.  1813.  security  by  making  both  master  and  owners  tiable; 
^^l^^^^^l*/  Comyns  on  Contracts,  331  •  Croinham  vs.  Ben- 
Bric.      net,  Strange,  S16.    Bieh  vs.  Cox,  et  al.     Cowp- 
eosuTT.  636,    But  in  the  present  instance,  there  was  no  ev- 
idence to  take  the  case  out  of  the  general  rule. 
The  pluntiffs,  therefore,  had  their  double  claim  upon 
both  master  and  owner,  and  nothing  could  discharge 
the  one  but  payment  by  the  other;  and  it  is  per- 
fectly right  that  it  should  be  so.    The  contract  be- 
tween the  captain  and  owner  is  bottomed  on  mutual 
confidence:  on  the  part  of  the  owner,  that  the  cap- 
tain will  not  contract  for  any  thing  which  is  not 
necessary,  and  on  the   part  of  the  captain,  that  his 
owner  and  employer  will  indemnify  him  against  all 
such  contracts.    I  am  of  opinion,  therefore,  that  the 
defendant  in  this  case,  was  liable,  and  he  must  look 
to  his  principal  for  indemnity .-^5  Johnson,  68.  7 
Johnson,  3ltt. 
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CHAmLBB- 

Charleston,  January  Termy  1812.      '*"  ^•*^- 

HlTCB 

Crocker  &  Hitchborn  V  ^         *'^*^, 

vs.  >  RiiMJum 

T  H01IA8  RaDCLIFF£< 

Bretajid,  J.     This  was  an  action  of  assumpsit,  j^J^  ^ 
brought  by  way  of  foreign  attachment,  which  was  mcnt  •- 
decided  to  have  abated,  in  consequence  of  the  de«  the^d^ 
fendant's  death  pending  the  suit.    The    decisiop  ^f.^^' 
was  made  by  the  late  Mr.  Justice  Trezewmt,  in  nw^ee  hu 

-        ,     .  .  made  de- 

January,  1806 :  an  appeal  from  that  deasum  was  ar-  AuH  judf. 
gued  in  January,  180B,  and  the  case  has  been  held  b^^iiad? 
under  advisement  ever  since.     I  cannot  state,  nor  is  Stu^^ 
it  necessary  to  state,  the  causes  which  have  protrac-  ^^^L^ 
ted  the  determiiation  of  this  appeal  to  this  time.  Mnt  debtf 
In  justice  to  myself,  however,  I  must  say  that  I  was  ^ 
prepared,  soon  after  the  argument  of  the  motion,  to 
deliver  my  opinion,  and  have  been  ever  since  ready 
and  willing  to  deliver  it :  the  procrastination,  there- 
fwe,  canoot  in  miy  degree,  be  imputed  to  me.     I 
have  never  entertained  any  other  opinion  on  die 
subject,  than  that  which  I  am  now  about  to  declare. 
The  case  was  briefly  this.     A  copy  of  a  writ  of  for- 
rign  attachment  was  served  on  a  garnishee,  who  re- 
turned that  he  had  in  his  possession  certain  effects 
of  the  defendant,  the  absent  debtor ;  but  before  any 
judgment  was  obtained  against  the  defendant,  he 
died.    The  deaft  of  the  defendant  being  admitted, 
die  district  court  decided  that  the  suit  had  thereby 
abated.    The  motion  in  this  court  is  to  reverse  that 
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Cflimus-  decision,  and  in  support  of  the  motion,  the  princi-^ 
Jan.  1813  pie  was  assumed  in  argument,  and  attempted  to  be 
^J^^^^]^  established,  that  a  suit  by  foreign  attachment  is  a 
BOUT  proceeding  against  the  property,  and  not  against  the 
^scumi  person  of  the  debtor ;  and,  therefore,  the  circumstance 
of  the  defendant's  death  intervening,  was  no  ways 
material.  It  was  further  contended  for  the  plaintiff, 
'  that  by  the  service  of  the  attachment,  he  acquired  cer- 
tain vested  rights,  which  could  not  be  divested  or  im- 
paired by  the  death  of  the  defendant.  To  a  correct  de- 
cision on  these  points,  it  will  be  necessary  to  see  how 
the .  law  stood,  when  the  act  of  Assembly  was  passed 
whichauthorised  the  suit  in  question,  and  what  altera- 
tion was  affected  by  that  act.  By  the  general  rules  of 
tew,  the  death  of  either  party,  pending  the  action,  will 
abate  it.  By  an  express  provision  of  statute  law,  if 
either  of  the  parties  shall  die,  after  v^  interlocutory, 
and  before  final  judgment,  the  action  shall  not  abate^ 
if  it  be  maintainable  by  or  against  the  legal  repre- 
sentatives of  the  pavty  defunct  ;(a)  but  the  action 
must  be  revived  and  continued  by  scire  facias.  The 
act  of  Assembly,  <hI  which  the  action  in  the  present 
pase  was  instituted,(6)  seems  clearly  to  have  intend- 
ed a  remedy  against  such  debtois  as  are  resident  in 
foreign  parts,  w  absent  themselves,  so  that  no  pro- 
cess of  law  in  this  state  can  affect  them,  by  subject- 
ing their  estates  and  choses  in  action,  within  the 
state,  to  legal  process,  so  as  to  procure  by  that 
means,  the  satisfaction  of  their  just  debts,  due  to 
persons  living  here  or  entitled  to  claim  the  benefit 
of  our  laws.    At  the  time  when  the  act  passed,  nd 

(a)  Act  of  AMenbly  of  1744.    Pabfic  Uvi,  213, 

(b)  A.  ▲.  1744.    PttUic  Uwi. 
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action  could  %e  instituted  or  prosecuted  against  any  ciABua. 
one^  not  within  the  state  or  province.  As  no  pro-  Jan.  isis. 
cess  of  law  could  be  served  on  him«  he  could  not  bt  '"^^^^^'^^^ 

HiTCS* 

summoned^  or  notified^  or^  by  any  means^  compelled  bom 
to  answw^  nor  could  his  property  be  seized  or  at-  fij^iam 
tached  by  Miy  lawful  procedure^  so  as  to  coerce 
his  attendance  in  court  to  answer  the  complaint  of 
his  creditor^  or  to  satisfy  his  demand.  No  process 
of  law  could  affect  die  debtor  without  an  opportu- 
nity afforded  him  of  being  heard  in  his  defence. 
This  is  a  right  of  which  he  could  not  be  deprived; 
without  a  violation  of  the  fundamental  principles  «f 
natural  justice.  The  act  has  provided  a  remedy 
for  the  creditor^  which  doles  not  take  away  or  im* 
pair  the  right  of  the  debtor.  If  the  act  is  carefully 
examined  and  attentively  considered^  it  will  be 
founds  I  think^  he3rond  all  doubt^  that  the  remedy 
was  not  intended  to  operate  on  the  property  alime^ 
but  on  the  person  of  the  debtor.  It  &  not  in  its  na- 
ture or  in  form  of  process  a  proceeding  in  rein^  as 
in  the  courts  of  admiralty^  which  every  one  is 
bound  to  take  notice  of;  but  it  is  calculated  express* 
ly  to  induce  or  constrain  the  appearance  of  thf 
Vbtor^  who  is  the  nominal  as  well  as  real  defendant^ 
to  answer  in  person  the  complaint  of  the  creditor. 

The  first  enacting  clause  provides  the  specific  rem- 
edy in  the  form  of  an  action  against  the  person  of 
the  debtor.  It  prescribes  the  duty  of  the  officer  en-* 
trusted  with  th^  service  of  the  writ^  and  guards 
cautiously  against  an  improper  service^  in  order 
that  the  absent  debtor  may  have  notice.     Where 
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CBAmLSB-  the  property  of  the  defendant  is  attached^  a  copy  of 
Jan.  1813.  the  Wilt  of  attachment^  and  written  notice  thereon^ 
^^^''^^^  is  directed  to  be  served  or  published.     If  the  prop- 
mo^        perty  attached  is  not  in  the  hands  or  possessicm  of 
RAscum  any  person^  a  copy  of  the  writ  and  notice  is  to  be 
posted  at  the  door  of  the  court-house  of  the  district 
where  the  property  was  when  attached.     If  attach* 
ed  in  the  hands  or  possession  of  any  person^  or  where 
some  pers(m  has  or  claims  a  power  over  the  same>  he 
must  be  served  with  notice.    If  such  person  should 
.tlaim  the  property^  or  deny  that  it  is  the  property 
«|  the  defendanti  the  act  provides  for  the  determina- 
tion of  that  question  by  a  jury.     If  the  question 

* 

should  be  decided  against  the  garnishee^  or  he 
should  make  de&ultby  neglectii^  to  appear  and 
answer^  the  right  to  prosecute  the  action  is  estab- 
lished by  the  service  of  process  on  the  supposed 
trustee  or  agent  of  the  defendant^  and  attachment  of 
the  effects  of  the  defendant  in  his  hands.  All  this 
is  calculated  to  give  notice  to  the  defendant;  in  or- 
der that  he  may  take  steps  to  resist  the  proceedings 
against  him^  or  provide  the  means  of  rescuing  his 
property  from  the  grasp  of  his  creditor^  if  disposed 
to  do  so  J  and  ample  time  is  allowed  him  that  9 
may  not  be  surprised  or  concluded  for  want  of  no- 
tice. If  the  defendant  has  a  vdfe  or  attorney  with- 
in the  state^  the  act  directs^  that  a  copy  of  the  dec- 
laration shall  be  served  on  such  wife  or  attorney, 
with  an  order  to  the  defendant^  to  plead  or  make 
his  defence ;  and  the  court  b  authorised  to  allow  a 
''  sufficient  time^  not  exceeding  a  year  and  a  day  for 
that  purpose,  and  notice  is  to  be  given  to  the  de- 
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fendant,  by  publications  in  the  Qazette^  once  every  CttAwa*. 
diree  months.     If  the  defendant  appears  within  a  jan.  i8i3. 
year  and  a  day,  op  such  time  as  the  court  shall  al-  ^^^^^^^ 
low,  he  may  give  bail  and  dissolve  the  attachment,  bobv 
or  any  person  may  appear  for  him,  and  give  bail  to  radcutfi 
answer  the  action.     Upon  giving  bail,  the  claim  on 
the  property  is  discharged,  and  the  action  proceeds 
as  if  the  defendant  had  been  personally  served  with 
process,  at  the  commencement  of  the  suit.     K  the 
defendant  should  &il  to  appear,  or  any  person  on, 
his  behalf,  after  the  time  allowed  for  appearance, 
judgment  may  be  obtained  against  him,  as  in  other 
cases  in  the  ordinary  course  of  legal  proceeding. 
He  is  condemned  for  de&ult  of  appearance,  upon 
the  presumption  that  he  has  had  due  and  sufficient 
notice  to  appear  and  make  his  defence,  if  any  he  had. 
But  the  act  further  provides  for  cases  where  a  de- 
fendant may  not  have  had  notice,  or  where  fraud 
may  have  been  practised  tp  deprive  him,  of  the  ben- 
efit of  such  legal  and  just  defence  as'he  might  have 
availed  himself,  if  he  had  notice,  or  had  not  been 
deceived.    The  defendant  is  allowed,  at  any  time 

f*Uiin  two  years,  to  appear  and  disprove,  if  he  can  ^ 
e  demand  of  the  plaintiff  on  which  he  has  obtain- 
ed judgment,  and  to  recover  against  liim  full  dama- 
ges and  treble  costs.  This  seems  to  be  a  strong 
guard  against  false  and  collusive  judgments.  From 
this  view  of  the  act,  it  seems  evident  that  the  death 
of  the  defendant  must  be  material,  and  upf>n  that 
event,  the  suit  abated^  in  the  same  manner  as  it 
would  have  done  if  he  had  given  bail  to  the  action. 
But  the  plaintiff  ^s  counsel  has  contended  that  by  the 
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^"roKr"  lodgment  of  the  writ  of  attachment^  or,  at  any  rate, 
Jan.  1812.  by  the  levy  of  it,  a  lien  was  created,  and  certain 
HrrcH-  rights  vcsted,  which  could  not  be  discharged  or  di- 
Boms  vested  by  the  death  of  the  defendant.  It  is  cl^r 
RAscum  to  my  mind,  that  the  mere  lodgment  of  the  writ  in 
the  hands  of  the  officer,  whose  duty  it  was  to  serve 
it,  created  no  Hen  and  conferred  no  right  whatever. 
This  point  has  been,  in  effect,  decided  by  a  major- 
ity of  the  court,  in  several  cases  which  have  been 
trudged;  in  which  it^ha8  been  determined  that  the 
mere  loAgment  of  the  writ  does  not  give  k  priority 
of  right,  and  that  the  attachment  fin^t  levied  shall 
be  preferred.  But  in  this  case  the  writ  was  actu- 
ally served.  This^  I  think,  created  a  partial  or  qual- 
ified lien  and  bound  the  property  actually  attached 
to  answer  the  plaintiffs  pursuant  to  the  act.  But 
the  lien  so  created  cannot  be  regarded  in  the  light 
of  an  absolute  vested  right  to  the  specific  property. 
The  propeirty  attached  in  such  case  may  be  consid- 
ered as  a  pledge  KaUe  to  answer  the  demands  cf 
the  plaintifG^,  submodo^  subject  to  certain  conditions 
and  contingencies.  Viewing  the  remedy  provided 
by  the  act  in  the  light  of  a  personal  action,  and  the 
attachment  of  property  as  a  method  by  which  the 
appearance  of  the  party  is  -  to  be  enforced,  it  would 
be  incongiruotts  to  suppose  that  after  the  death  of  the 
defendant,  before  judgement,  the  property  would 
become  liable;  and,  especially  if  the  defendant  should 
happen*  to  die  immediately  after  the  service  of  the 
writ,  without  having  had  any  opportunity  to  hear 
of  that  service.  The  act  declares  that  attaching 
part  of  the  debtor's  effects  shall  make  the  whole  li^- 
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ble  in  the  hands  or  power  of  the  garnishee  to  peeov-  cbxbieb- 
cp  any  judgment  recovered  on  that  process.     The  Jan.  ib'js. 
judgment  here  Spoken  of  must  be  a  judgment  against  ^"J^'"^^"^^ 
the  defendant^  by  which  his  property  is  made  liable  bout 
to  respond.     Before    the  judgment  can    be    had^  iudciitfb 
proof  must  be  given  sufficient  to  a,uthorise  it.     The 
evidence  on  which  the  judgment  is  founded  is  not 
rei}uired  to  have  any  connection  with  the  property 
attached*      This  is  another  circumstance  to  show 
that  the  action  is  merely  personal.     The  part  of  the 
act  which  directs  the  property  attached  to  be  deliv* 
ered  to  the  plaintiff^  upon  his  giving  security  to  an- 
swer the  value^  and  to  prosecute  his  suit  with  effect^ 
is  as  much  for  the  advantage  of  the  defendant  as  of 
the  plaintiff^  and  was  not  intended;  certainly^    to 
grant  any  right  of  property  to  the  plaintifT^  or  give 
any  other  lien  upon  it^  than  that  which  has  been  be- 
fore noticed.     So^  the  other  clauses  of  the  act>  dfr^ 
recting  a  sale  of  perishable  articles.     This  was  done^ 
evidently,  to  prevent  a  loss  to  either  party  by  the    . 
destruction  or  deterioration  of  articles  of  a  perisha-  « 

ble  nature.  In  this  opinion,  I  do  not  mean  to  con- 
trovert or  to  disapprove  of  the  decision  made  in  the 
case  of  Kennedy  vs.  JRaguety{a)  which  was  cited  and 
relied  upon  by  the  plaintiff's  counsel.  In  that  case^ 
it  seems,  there  was  a  judgment  and  an.  execution 
against  the  defendant,  the  absent  debtor,  and  the 
application  was  on  the  part  of  the  garnishee  to  set 
them  aside  upon  the  ground  that  the  defendant  had 
died  before  judgment.  I  do  not  at  present  feel  dis- 
posed to  favour  an  application  of  this  sort,  as  it  could 
not  be  any  injury  or  prejudibe  to  the  garnishee  to 

(a)  1st  Bay's  Rep.  484. 

12 
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CHAXLB9-  pay  money  due  to  the  absentee  op  his  representa- 
Jan.  1812.  tivcs  OF  deliver  up  the  property  to  whoever  might 
iiiTCBr^  be  authorised  by  law  to  receive  it   The  application 
BOW        ought>  I  think^  to  have  been  by  the  legal  represen- 
tatives of  the  absent  debtor.     The  decision  was^  I 
think,  correct^  though  I  cannot  subscribe  to  the  rea^ 
sons  which  are  assigned  for  it.     My  opinion,  u  pon 
the  whole,  is,  that  the  decision  of  the  District  Coint 
was  correct,  and  that  the  motion  in  this  Court  ought 
to  be  rejected. 

The  other  Judges  omicurred. 


Columbia,  JVbvember  Term^  1812, 

John  Hauohabaugh 

vs. 
Hannah  Honald. 

The  mn-  This  was  an  action  to  recover  a  moiety  of  100 
lu^tof  acres,  originally  granted  to  to  Anthony  Slack. — A. 
i^Sidf  **  A  by  his  last  will,  in  1761,  devised  the  100  acres 
leaving  a  jq  his  wifc  and  three  daughters,  and  their  heirs. 

wife  and  ° 

tiiree  daughters.  By  bis  will*  in  1761,  he  gives  his  land  to  his  wife  and  daugh-*- 
ters  and  their  heirs.  The  wife  dies  :  then  one  of  the  daughters  dies  :  the  two 
surviving  daughters  marry,  and  they  and  their  husbands  occupy  the  land,  a  fence 
dividing  their  possessions.  In  1786,  one  of  them  dies,  leaving  a  son  who  con- 
veyed a  moiety  of  the  100  acres  to  the  plaintiff— Held  that  the  usters  were  enti- 
tled in  joint  tenancy,  and  that  the  whole  vested  in  the  survivor*  to  the  exclusion 
of  the  son  of  the  deceased. 

A  fence  dividing  the  possessions  of  two  joint  tenants,  not  of  itself  sufficient 
proof  of  a  severance. 

The  act  of  Assembly  of  1734,  did  not  do  away  the  right  of  survivorship  be* 
tween  joint  tenants,  but  only  dlowed  them  to  devise  their  estates*  and  by  that 
means  to  sever  the  joint  tenancy. 

The  act  of  Assembly  of  1748,  did  not  alter  the  properties  of  estate  in  jmnt 
tenancy,  but  provided  a  mode  of  severing  the  estate  by  partition. 
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The  widow  and  three  daughters  occupied  the  land  ^^J'^siS^ 
after  his  death :  afterwards  the  widow  died  intes-  v^»^v>*^ 
late :  then  one  of  the  daughters  died  an  infant  and  '^^^•«^- 
unmarried.     The  two  surviving  daughters  married ;       •• 
one  of  them  with  Mark  Honald;  the  other  with 
John  Seastrunk.    Semtrunk  and  Honaldj  and  their 
wives^  lived  on  the  same  tracts  and  a  fence  divided 
their  possessions.     In  1786^  Mctrk  HonalcPs  wife 
died^  leaving  one  son^  David  Honald.     Mark  Han- 
old  continued  in  possession  after  his  wife's  death, 
married  a  second  wife,  and  died  in  the  year  1795, 
leaving  a  widow,  the  defendant,  Hannah  Hanaldp 
who  has  continued  in  possession  from  the  time  of   ' 
his  death.     John  Seastrunk  and  his  wife  continued 
in  possession  of  their  part  until  1798,  when  they 
conveyed  a  moiety  of  the  said  100  acres  to  one  John  , 
Wainwrightf  which  moiety  they  describe  as  bound- 
ed on  the  upper  side  by  part  of  the  said  tract  held 
by  the  heirs  of  Mark  Honald.    This  deed  was  ex- 
cuted  by  the  wife  of  Seastrunk,  but  she  did  not  re- 
lease her  inheritance.  John  Wainwright  conveyed 
the  part  purchased  of  Seastrunk  to  the  plaintiff. 
Jknnd  Honaidy  after  he  came  of  age,  conveyed  to 
the  plwitiff  the  other  moiety. 

The  defendant  contended  that  at  the  death  of  the 
wife  of  Mark  Honaldy  her  interest  survived  to  her 
sister,  Mrs.  Seastrunk^  and  that  nothing  passed  to         % 
the  plaintiff  by  the  conveyance  of  David  Honald, 

His  Honor  charged  the  jury,  that,  in  the  death  of 
Mrs.  Hanaidy  her  part  survived  to  Mrs.  Seastrunk, 
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coLTOBiA  jjgp  sister ;  and  no  estate  in  the  land  descended  te 
David  Honaldf  the  lessor  of  plaintiff. 
Verdict  for  defendant. 
Motion  for  a  new  trial. 

C0LCOCK5  J.  It  is  conceded  that  the  daughters 
of  •Anthony  Slack  held  as  joint  tenants.  The  only 
question  then  is^  ^^  was  there  any  division  in  their 
lives  of  the  property  ?^^  It  does'  not  appear  that 
there  was  any  division^  or  any  act  of  the  parties^ 
which  the  court  can  construe  into  a  severance  of  tlie 
estate.  On  the  death  of  Mrs.  Honaldy  her  sister  took 
the  whole  by  survivorship.  The  land  did  not  de- 
scend to  the  son^  and  therefore  he  had  no  right  to 
convey  to  the  plaintiff.  As  the  plaintiff  must  re-, 
cover  on  the  strengh  of  his  own  title^  the  defend- 
ant's need  not  be  inquired  into*  I  am  of  opinion 
the  motion  should  be  rejected. 

Brevard^  J.  The  plaintiff  must  recover  in  this 
action  on  the  strength  of  his  own  title^  and  not  on 

the  weakness  of  his  adversary's.  It  was  contended 
for  the  plaintiff.  1st  That  on  the  death  of  Mrs. 
Honald  in  I7865  the  estate  did  not  vest  in  Mrs./S^ 
strunky  by  survivorship^  for  that  the  act  of  Assembly 
of  1748,  P.  L.  217.  takes  away  the  right  of  survi- 
vorship, 2ndly,  That  the  evidence  given  in  the 
case  was  sufficient  to  prove  a  severance  of  the  joiQ| 
estate  before  Mrs.  Hanaidls  death.  My  opinion  is 
the  verdict  ought  to  stand.  The  act  of  Assembly  of 
1748,  only  provides  an  easier  mode  for  obtaining 
partition  of  joint  estates;  but  does  not  change  their 
nature   or  properties.      The  jus  aeerescendi  was 
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abolished  by  the  act  of  1791,  and  not  before.  This  S^'^^^'j^i^ 
act  is  a  legislative  declaration  of  what  the  law  was  \^-^srs^ 
before  that  time.  On  the  death  of  Mrs.  Hanald.  in  Haugha. 
1786,  the  whole  estate  vested  in  her  sister,  unless  «. 
the  joint  tenancy  had  been  severed  in  her  life.  If  ®*^'*' 
there  was  clear  proof,  or  even  such  evidence  as 
would  amount  to  a  strong  probability,  of  a  severance 
between  the  joint  tenants,  by  agreement ;  or,  by  a 
bargain  and  sale  of  Mrs.  Seastrunh? s  moiety,  (which 
would  operate  a  severance,)  before  Mrs.  HoncUd^g 
death,  my  opinion  would  be  different.  A  parol 
agreement  and  partition  was  good  at  common  law. 
Co.  Lit.  165.  171. ;  and  notwithstanding  the  statute 
of  frauds,  such  a  partition  may  be  valid,  if  the  line 
be  sufficiently  marked  on  the  ground,  and  manifest-^ 
ed  by  a  separate  distinct  possession  for  a  sufficient 
length  of  time.  1  Binney^  216.  The  evidence  in 
this  case  was  too  vague  and  slight  to  found  a  pre- 
sumption of  a  legal  and  valid  partition,  even  by  pa- 
rol. There  was  no  evidence  of  agreement  to  divide. 
The  joint  tenants  were  both  married  women,  and 
would  not  be  bound  by  any  agreement  made  by  their 
husbands,  unless  their  consent  was  obtained  agreea- 
bly to  law.  The  evidence  of  a  separate  possession 
was  too  loose  to  afford  any  solid  ground  to  presume 
a  partition.  This  evidence  consists  chiefly  of 
proof  that  Mark  Honald  was  in  possession  of  a  part 
until  his  death ;  and  that  in  1798,  John  Seastrunk 
and  his  wife,  conveyed  to  John  Wdinwrighty  a  moi- 
ety of  the  tract ;  and  the  conveyance  in  describing 
the  land,  states  tliat  it  is  bounded  on  the  upper  side 
by  part  of  the  said  tract  held  by  the  heirs  of  Mark 
Honcdd.  Mrs.  fSmstrtmk  is  joined  in  this  deed,  but 
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ConTKBii.  there  is  no  renunciation  of  her  inheritance.  The 
argument  drawn  from  the  language  of  this  deed  in 
the  description  of  the  premises^  has  no  weight.  It 
cannot  by  intendment  and  implication  divest  Mrs. 
Seastmnh  of  her  inheritance.  For  any  thing  that 
appears  to  the  Courts  she  has  never  consented  to 
part  from  her  estate.  The  deed  could  not  estop 
her^  even  if  it  were  more  explicit  than  it  is. 

•  E.  H.  Bay,  J.  There  is  no  doubt  that  the 
will  of  John  Slack  creates  a  joint  tenancy ;  and  it  is 
very  clear  that  unless  there  is  a  severance  or  divi- 
sion of  land  so  held^  it  goes  over  to  the  survivors. 
On  the  agreement  it  was  contended  that  there  was 
a  severance  between  the  sisters  and  their  husbands 
by  occupancy^  as  there  was  a  partition  fence 
through  the  middle  of  the  100  acres^  occupancy 
will  not,  in  my  opinion,  be  sufficient ;  for  they  were 
both  seised  per  ney  and  per  tout.  It  is  said  there 
was  a  partition  fence.  This  might  have  been  made 
for  the  mutual  convenience  of  botli  parties ;  or  to 
show  the  equitable  mode  of  occupancy ;  which  by 
no  means  altered  the  nature  of  the  estate.  I  do  ad- 
mit a  partition  may  be  made  between  the  joint  te- 
nants by  parol :  so  far  at  least,  that  equity  would 
quiet  the  heirs  of  either  party  in  the  enjoyment ; 
as  where  both  parties,  in  the  presence  of  competent 
witnesses,  actually  agree  to  a  partition  ;  and  in  pur- 
suance of  such  agreement,  either  of  them  goes  into 
possession  of  his  part,  and  make  valuable  improve- 
ments. In  such  case  equity  would  hold  the  other 
to  his  agreement,  and  not  suffer  hi'm  to  take  advan- 
tage of  the  other's  labours  and  improvements.     2 
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Vem.  233.     But  in  this  case  no  such  partition  was  c^^^^^ia 
proved  op  even  alleged.  I  am  therefore  of  opinion^  Z^^w^ 
that  on  the  death  of  Mrs.  Honaldj  Mrs.  SeastrunA  havgha- 
took  the  whole  estate  by  survivorship^  and  no  des^       v. 
cent  was  cast  upon  David  Honaldy  the  plaintiiTs  les-  ^^'^^^ 
see.  It  is  the  same  in  dower.  If  two  be  joint  tenants 
and  die  leaving  a  widow^  it  will  go  to  the  survivor ; 
and  the  widow  shall  not  have  her  dower.  Co.  Lit. 
30.  a.  30.  b.  3  Baeany  Sec.  671.  As  to  the  hardship 
which  has  been  soo  much  insisted  on^  it  is  admitted ; 
and  the  primogeniture  act^  as  it  is  commonly  called^ 
has  effectually  provided  against  the  recurrence  of 
this  evil  in  future.     But  this  case  happened  before 
that  act  was  passed^  and  must  be  determined  on  the 
principles  of  the  common  law^  as  it  stood  in  1786^ 
in  this  state. 

Gbihk£,  J.     It  has  been  contended^  on  the  part 
of  plaintiff^  that  our  law  is  averse  to  the  doctrine 
of  joint  tenancy ;  that  it  is  no  longer  of  force  in  this 
state;  and  that  the  severance  of  a  joint  estate  has 
been  provided  for.     But  on  examining  the  act  pas- 
sed before  the  death  of  Mrs.  Honaldy  it  does  not  ap- 
pear that  the  case  itself^  operates  any  severance; 
but  only  provided  means  of  procuring  a  severance^ 
and  preventing  survivorship.    By  the  act  of  Assem- 
bly of  1734,  a  joint  tenant  was  permitted  to  devise 
lus  estate :  but  here  there  is  no  will^  and  this  act 
can  have  no  effect  on  the  question.    The  next  is  the 
act  of  Assembly  of  1748,  by  which  joint  tenants^  &c. 
were  allowed  to  apply  to  the  court  of  common  pleas, 
ibr  writs  of  partition :  but  the  act  provides  no  other 
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N^'^^'ia^  ^^^  ^^  putting  an  end  to  joint  tenancy,  and  seems 
s.g^^v-xi,/  cautiously  drawn,  not  to  disturb  the  course  of  the 
HAtrsBA-    common  law.     A»  to  the  primegeniture  act,   it  can 


MAvas 


V.       have  no  operation  here,  because  Mrs.  Honald  died 
long  before  that  act  was  made. 

Since,  therefore,  there  is  no  will ;  no  proof  what- 
ever  of  partition,  agreeably  to  the  act  of  1748 ;  and 
the  primogeniture  act  does  not  apply ;  it  follows, 
that  Mrs.  Seastrunk  took  the  whole  estate  by  survi- 
vorship! and  nothing  passed  to  the  plaintiff,  by  the 
deed  of  David  HoncUd. 
Motion  refused. 


Columbia,  JVavember  Term,  1812. 

Jacob  Stoll 

vs. 
Benjamin  Ryan. 

tnuitc-  Assumpsit  for  overseer^s  wages.  The  declara- 
▼orae«?s^  tion  contained  two  counts.  Indebitatus  assumpsit^ 
J!SS»!^*  for  work  and  labour ;  and  Quantum  meruit.  The 
tion  <ra&.  defendant  by  his  plea  set  forth  a  special  agreement 
count!*  in-^  to  allow  the  plaintiff,  one  eighth  of  the  crop  in  con- 

matumptU^  for  work  and  Ikbour,  and  quantum  mehdi,  for  work  and  labour, 
the  defendant  pleaded  that  there  was  a  special  agreement*  and  alleged  that  the 
plaintiff  eftd  not  performed  it  on  his  part ;  and  concluded  to  the  contrary.  The 
plaintiff  joined  issue  on  this  plea.  On  the  trial  a  special  agreement  wss  proved 
a  rerelct  for  plaintiff  $150.  On  motion  for  new  trial,  <or  leave  to  enter  a  non-suit 
—Held  that  the  plea  put  the  special  agreement  iq,  issue,  and  cured  the  defect  of 
the  declarmtioD. 


STATE  OF  SOUTH-CAROLINA.  97 

^detation  of  his  services ;  and  averred  that  Plaintiff  Qj^']'*"^^ 
had  violated  the  agreement  by  negligence  and  ab- 
senting himself  without  proper  cause^  .and  conclu-  ^'^^^ 
ded  to  the  country.   The  plaintiff  joined  in  the  is-  ktaw. 
sue  so  tendered. 

At  the  trial  of  the  cause  it  appeared  in  evidence^ 
that  Hyan  had  retained  Stoll^  as  an  overseer,  and 
was  to  allow  him  one  eighth  of  the  crop  for  his  ser- 
vices :  that  Stoll  served  him  faithfully  for  more  than 
eight  months:  that  Byan  then  required  him  to 
dear  some  new  ground,  and  turned  him  off  because 
he  refused.  Stoll  refused  to  clear  the  new  ground, 
because  it  formed  no  part  of  his  contract,  but  offered 
to  remain  and  take  in  the  crop. 

Verdict  for  plaintiff,  8150. 

Motion  for  a  new  trials  or  leave  to  enter  a  non- 
suit, on  the  ^ound  that  the  evidence  did  not  sup- 
port the  declaration;  and  mis-direction  of  the  judge. 


Brevarp,  J.  Ifthe  motion  was  to  avert  the  judg- 
ment^ I  should  be  inclined  to  grant  it ;  for  the  issue 
does  not  appear  to  be  material.  The  plea  does  not 
atawer  the  declaration  as  it  ought  to  do ;  but  sets 
forth  a  different  contract,  and  a  breach  of  it  by  the 
plaintiff;  and  on  this,  issue  is  taken,  and  not  in  the 
cause  of  action  stated  in  the  declaration.  But  the  mo- 
tion is  for  a  non-suit  on  the  ground  that  the  evidence 

does  not  prove  the  contract  declared  on :  and  for  a 

13 
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Nm'isiir  ^^^  ^^^^  ^^  account  of  die  mis«direction  of  the  judge^ 
who  charged  the  jury  to  find  for  the  plaintiff^  if  they 
thought  the  evidence  sufficient  to  prove  the  special 

RiAjr.       agreement  in  issue. 

If  the  plea  could  be  considered  as  amounting  only 
to  the  general  issue^  I  should  be  clearly  of  opinion 
the  motion  for  a  non-suit^  ought  to  be  sustainedy  ia^ 
asmuch  as  the  evidence  did  prove  a  i^)ecial  agree* 
ment;  whereas^    the   declaration  was  an   implied 
promise.    But  the  case  will  not  imfdy  an  agreement^ 
where  the  parties  have  expressly  stipulated ;  and^ 
therefore,  where  there  is  a  subsisting  special  agree* 
ment,  it  must  be  laid  in  the  declaration,  and  proved 
as  laid.  BuL  JV.  P.  139.  1  Ld.  May.  736.  6  T.  JR. 
322.  4  Bos.  &  Pul.  351.     Bift  in  this  case  the  is- 
ftue  is  not  on  the  facts  stated  in  the  declaration,  but 
upon  the '  agreement  stated  in  the  plea.     If  the  de- 
fendant  pleads  an  insufficient  plea,  whereon  issue  is 
joined,  and  a  verdict  is  taken  for  the  plaintiff,  no 
advantage  can  be  taken  by  defendant  of  bis  bad 
pleading.  5  Mod.  227.     The  plea  may  be  taken  as 
amendatory  of  the  declaration  after  issue  and  verdict, 
in  order  to  favour  the  justice  of  the  case.  After  ver- 
dict this  joinder  of  issue  is  aided  by  the  $tca.  32 
Hen.  8.  cap.  30.     So  a  bad  issue  if  it  appear,  that 
the  plaintiff  had  cause  of  action.  Ray.  458.  At  any 
rate,  only  a  repleader  ought  to  be  awarded,  5  Com. 
Dig.  511. 

We  come  now  to  consider  the  motion  for  a  new 
trial*    It  appears  that  the  merits  have  been  fairly 
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tried*  and  that  the  verdict  is  consistent  with  the  real  5®*'''*?** 

Nov. 1813. 

justice  of  the  case.     I  cannot^  therefore^  agree  to 

set  the  verdict  aside.  s**** 

t. 


Bay,  J.  The  general  rule,  that  whenever 
there  is  a  special  agreement^  the  party  is  bound 
to  declare  on  it,  is  well  settled.  But  there  are  ex- 
eeptiteifes  to  it :  as  if  the  agreement  ^  lost,  or  in  the 
hands  of  the  adveme  partyi  who  refuse  to  produce 
it$  or  if  the  ikfei^daiM:  pots  an  eiMd  to  the  agreement 
hy  preveptiog  the  plaintiff  from  fulfilling  his  con- 
ira/cC  Ia  the  presenit  caae,  the  defendant  himself 
fRvented  the  pbintiff  AtHn  fulftllinghts  contract^ 
•ftdonghtftofctotokeaa  advantage  of  his  own  wrong. 
It  appetfs  to  me,  Che  plaiotiif  was  well  entitled  to 
his  action  Jbr  the  time  aod  labour  expended  in  the 
service  of  the  defendant ;  and  might  well  rely  on  a 
quantum  meruit  in  his  services,  while  in  defendant's 
employ. 


CoLCOCK,  J.  It  is  unnecessary  to  go  into  the  ge- 
neral question,  because  the  defendant  by  his  plead- 
ing, supplied  the  deficiency  of  the  plaintifT's  de- 
claration, and  by  the  plea  the  agreement  is  specially 
set  forth,  and  made  the  subject  of  the  issue  referred 
to  the  jury. 

Judge  Smith  concurred. 

Judge  NoTT  and  Judge  Grimke  dissented. 
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COLVXIIA 

Nov.  1812. 

COXPLT 
V. 

Bbowki. 


Columbia^  November  Term,  1812. 


Admr's  Comply 

vs. 
Executors  of  Browne. 


Verdict  An  action  had  been  brought  against  the  executors 
by^r!  of  Daniel  Broumey  an  attorney^  for  moneys  collected 
£id^*  ■**  by  him.  An  agreement  afterwards  took  place  be- 
tween the  attorneys ;  and  certain  papers  in  defend- 
ant's possession  were  delivered  to  the  plaintiflb^  in 
consideration  of  the  suit  being  dropped.  The  case 
however  remained  on  the  docket^  and  was  called  for 
trial ;  and  the  defendant^  not  being  prepared^  the 
plaintiff  recovered  a  large  sum  of  money. 

New  trial  granted^ 
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Columbia,  Nwember  Term,  1812.      ^^^i^^ 

BOTV  & 

Thomas  Boyd  and  Wife  1  Nott,  for  the  Motion,  wwb 

vs.  >  Bbiht,  • 

Alexander  Brent.         )  Clifton,  Contra. 

Action  on  the  case  for  speaking  certain  false  and  To  call  a 
slanderous  words  of  the  plaintiff's  wife.    The  words  whore,  is 
laid  were  for  calling  plaintiff's  wife  a  whore  ;    no  Me!^u' 
special  damage  was  laid  ;  and  the  non-suit  was  or-  ^?  ^^f^-" 

1       J     1         •  -5  ration  doea 

dered  on  the  ground,  that  the  declaraUon  contained  not  con- 

/•  tun  aay 

no  cause  of  action.  caoie  A 

action,  the 
•  proper 

way  of  ta- 
ktnff  ad- 

Brevard,  J.     In  legal  strictness  the  defendant  yMtufte  of 
ought  to  have  demurred  to  the  declaration;  but  the  miur;^But 
question  now  is,  whether  we  shall  set  aside  the  .non-  J^^^^^* 
suit  and  grant  a  new  trial :    and  in  deciding  this  ^^  ^^^ 

ordereQa 

question,  if  we  see  that  no  good  purpose  can  be  an-  the  court 
swered  by  setting  the  non-suit  aside,  we  ought  to  ex-  ^t  itLidel 
ercise  a  sound  discretion  and  not  srant  the  motion.  <>"?«>""«*» 

*-^  or  conven- 

The  words  charged  are  not  actionable :  and  if  the  '*»<^®»  *■  >^ 

was  clear 

plaintiff  should  even  obtain  a  verdict,  the  judgment  that  the 
would  be  arrested,     1  Com.  Big.  179.  255,  256.  ?SS?not 
4  Co.  20.     7  Co.  44.     2  Inst.  492.     6  Com.  Dig.  '««>^«'- 
131.     2  T.  R.  483.     2  Inst.  478.     1  Cam.  Dig. 
274«  276.     I  will  not  say  what  my  opinion  would 
te,  if  I  had  the  power  to  make  the  law.     As  my 
duty  is  confined  to  declaring  what  the  law  is,  I  must 
say  that  the  non-suit  ought  not  be  set  aside. 

The  other  Judges  concurred. 
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v-^-v^w  Ck>LUMBiA,  Mwember  Thrm^  1812. 

lbhi».      Thomas  Sumteb) 


ads. 
Ann  Lehie. 


Aftsrtvet-  Brevard^  J.  This  was  an  action  of  trespad 
tSS^,  no^  qtutre  tktusum  /regit.  The  defendant  pleaded  not 
«1^  m"e!Si»  S^i^^y^    "Th®  statute  of  limitations^  and  a  former  re* 


f rafiu.  covery  for  the  same  trespass.  The  case  was  tried 
before  me,  March  Term,  1810,  at  Sumter.  TTie 
plaintiff  produced  in  evidence,  the  record  of  a  judg* 
ment  in  the  same  courts  obtained  by  her  against  one 
John  Mum^y  defendant's  tenant,  for  a  tract  of  land 
called  ^^  Dry  Swamp,''  and  ten  dollars  damages. 
She  there  proved  that  defendant  had  let  t3ie  same 
land  to  one  Asberry  Sylvester j  several  years  pen- 
ding the  action  against  Murray:  that  the  annual 
value  of  the  land  was  about  0200,  and  diat  defend- 
ant had  received  more  than  81000  from  it  by  rent. 
The  action  against  Murray y  was  Trespass  quare 
clausum  /regit :  the  writ  was  not  indorsed  as  re- 
quired by  the  Act  of  Assembly,  in  suits  to  try  title, 

.and  the  damages  were  laid  at  85000.  Judgment 
was  recovered  against  Murray y  in  October,  1«05, 
and  the  defendant  quit  the  land,  on  the  12th  De- 
cember following.  The  present  action  was  com- 
menced in  October,  1807.  I  charged  the  jury  (9iat 
it  was  immaterial,  whether  the  action  against  Mur- 

'  ray  be  considered,  trespass  for  breaking  the  close, 
or  trespass  to  try  title.  That  considered  as  an  ac^ 
tion  of  the  first  kind,  it  must  be  presumed,  from  the 


STATE  OF  SOUTHCAROLINA.  163 

state  of  the  case,  that  the  plaintiff  has  had  full  satis'  S***?"*^ 
fiurtioa  for  the  injury^  of  which  she  complains^  up 
to  the  time  of  the  recovery.  The  jury,  therefore, 
ought  not  to  give  danuiges  for  the  use  of  the  land,  lxhu. 
or  any  trespass  committed  on  it,  anterior  to  the  date 
of  the  plaintiff's  recovery  against  Murraj/^  who  is 
admitted  to  have  been  defendant's  tenant. 

Tliat  if  the  suit  against  Murrajfj  be  considered 
trespass  to  try  title,  then  no  action  for  the  mesne 
profits  can  be  maintained:  because  the  plaintiff 
might  have  recovered  damages  for  mesne  profits  in 
the  action  of  trespass  to  try  title ;  and  it  musi  be 
presumed  that  she  did  so  recover.  If  m  fkct,  no 
damages  were  recovered,  it  is  owing  to  the  plain- 
tiff's own  laches,  and  cannot  be  remedied  by  a  sepa- 
rate action. 


But  that  if  the  defendant  held  eyer  after  the 
Qovery  against  him,  such  possession  was  tortious,  and 
rendered  him  liable  to  a  new  action,  notwidistaniing 
kk  appeal.  That  whatever  might  be  said,  aa  to  the 
Ibrm  of  the  action  against  Murray y  it  was  clear,  that 
the  title  of  the  parties  was  brought  in  question ; 
tuad  that  the  judgment,  was  eonolusive  against  tho 
defendants.  That  in  estimating  the  damages,  the 
Sdotives  of  the  defendant  in  retaining  posseasion  af- 
ter the  verdict,  ought  tQ  be  taken  into  consideration  | 
and  the  jury  should  enquire  whether  his  holding 
over  was  contumacious,  and  in  despite  of  the  law ; 
or  whether  he  acted  from  a  reasonable  expectation 
tiiat  a  new  trial  would  be  granted.    XQ  Cp/b,  117. 
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coLUMBM  2  Bur.  1086.  1096.     3  Bl.  Com.  205.     3.  Wil. 
^Z^^  118.     Run.  4,  5.  44.  164.     4  DaUasy  139. 

SuifTxm 

LiHu.  The  jury  found  for  the  plaintiff  8250^  and  costB. 

Motion  for  a  new  trial. 


SmitH;  J.  The  plaintiff^  after  recovering  the 
land  from  the  defendant^  commenced  this  action  to 
recover  the  mesne  profits^  in  pursuance  of  what  had 
been  the  modem  practice  in  the  proceeding  by  eject' 
ment.  ^  As  the  proceedings  by  ejectment  was  a 
feigned  action  against  a  nominal  defendant^  intended 
to  reach  the  title  only^  the  question  of  damages 
was  excluded;  and  of  course  another  action  became 
necessary^  if  damages  were  to  be  recovered.  This 
led  to  the  action  for  mesne  profits^  *  which  was  tres- 
pass against  the  real  defendant.  Bat  the  legisla- 
ture^  by  the  act  of  1791,  have  very  wisely  abolished 
the  fictitious  proceeding  by  ejectment,  and  substitu- 
ted the  action  of  trespass  to  try  title  ;  in  which  the 
Jury,  if  they  find  for  the  plaintiff,  are  authorised  in 
the  same  verdict,  to  assess  damages  for  the  mesne 
profits ;  and  judgment  is  to  be  entered,  as  well  for 
the  land  as  for  the  damages  assessed.  Under  this 
act  the  plaintiff  had  her  first  trial,  and  in  a  legal 
point  of  view,  she  has  had  as  ample  remedy,  as  if 
she  had  first  recovered  her  land  by  one  verdict,  and 
afterwards  recovered  the  mesne  profits  by  another. 
From  the  principles  of  this  action,  the  plaintiff  shall 
recover  damages,'  not  only  from  the  time  of  eviction 
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6  the  time  of  commencing  the  action^   but  pending  ^"^'^■g^ 
the  action;  (10  Cokcj  117.)  and  up  to  the  time  of  v,,^'^^^ 
the  verdict ;  (4  JDallas,  139.)    To  recover  damages  suMTim 
twice  for  the  same  injury^  is  a  thing  unknown  to  our  ixusi 
law.     But  it  was  argued  for  the  plaintiff^  against 
this  motion^  that  the  damages  in  the  former  action 
were  quite  too  small^  and  altogether  inadequate  to 
the  injury.     That  the  plaintiff  had  been  evicted  up- 
wards of  two  years,  and  the  annual  profits  of  the 
land^were  equal  to  ^200  ;  therefore  the  jury  could 
not  have  intended  810  as  a  compensation.  But  it  ap- 
pears to  me,  that  these  matters  cannot  be  taken  into 
consideration  here  at  all.     The  only  way  in  which 
the  plaintiff  could  have  been  relieved  from  the  inad- 
equacy of  the  verdict,  would  have  been  by  a  motion 
for  a  new  trial.     But  instead  of  doing  so,  she  resis- 
ted the  motion  for  a  new  trial ;    and  the  defendant- 
lost  his  motion,  not  by  an  opinion  of  the  majority^ 
but  by  a  division  of  the  court.     The  plaintiff  had  the 
benefit  of  thia  division  ;  and  thereby  saved  her  title 
from  being  put  in  jeopardy  again.     By  a  second  ac- 
tion she  now  endeavours  to  make  up  the  deficiency 
of  the  verdict ;  but  I  am  clearly  of  opinion  that  this  * 
i^annot  be  done,  and  that  she  ought  not  to  recover' 
Ibr  any  thing  before  the  verdict  against  Murray. 
Therefore,  if  the  annual  profits  were  worth  only 
S200,    and  the  defendant  held  over  after  the  ver- 
dict only  two  months  and  a  half;  I  think  a  new  trial 
ought  to  be  granted,  on  the  ground  of  excessive 
damages.  •  , 

The  other  Judges  concurred. 

14  ^ 
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^J^;;:^  Columbia,  Mwember  Term,  1812. 

^'^^^      Elnathan  Haskell^  Stark,  ybr  Motion. 

HouM.  AND   OTHERS  { 

VS.  I 

Andrew  House.       J  Egan,  Contra. 

Testator  Coloncl  William  TTiomson,  by  his  last  will  in 
devisesthc  1796,  dulv  cxecuted,  devises  as  follows.     I  will  and 

rest  and  "^ 

n-s^due  of  devise  that  all  the  rest  and  residue  of  my  estate, 
to*be "sold  both  real  and  personal,  be  sold  by  my  executors,  and 
ccutoVfc^'^*^  the  money  arising  from  such  sale,  together  with 
the  money  my  outstanding  debts  be  appropriated  in  assistance 
from  such  to  the  provision  herein  before  made  to  the  payment 
wing^^'  of  my  debts  ;  and  the  b?ilance  to  be  equally  divided 
debts,  to  between  Eusenia  Thomson.  William  Hussel  TTiom- 

be  equally  ^ 

dividedbe- 5on,  Rcbecca  Ifarty  Charlotte  Haskell^  Herriet 
widow  and  Cochron^  William  Jones  Middolten  and  Eugenia 
andlT" '  l^f^^is  9  to  them  and  to  their  heirs  forever. ^^  Lastly, 
pomtedh'sj  do  nominate,  constitute,  and  ?p  )oint  my  wife  Eu- 
two*^<^hers  genia  Thomson^  my  sons  William  Russel  Thomsony 
H*4dth^  and  John  Paul  Thomson,  executors  to  this  my  last 
the  execu-  will  and  testament. 

tor»  have  a 
naked  au- 

andTthat       No  Sale  of  the  residue  was  made,  and  the  present 
^t^^e  ^^^i^'*  being  brought  against  the  defendant,  to  re- 
scends  to  covcr  lands,  included  in  the  residue  of  testator's  es- 
tates ;  it  was  objected  by  the  defendant,  that  the  ac- 
tion should  be  in  the  name  of  the  executors :  and 
•  of  this  opinion,  was  the  presiding  Judge,  who  non- 
suited the  plaintiff. 
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Motion  to  set  aside  the  nonsuit.  Nova?^ 

et  al. 

NoTT,  J.  The  will  in  this  case  gives  the  execu-  jj^^^g  j 
tors  a  bare^  naked  authority ;  they  have  no  interest 
in  the  land  itself.  Until  they  exercise  their  po>Ver, 
therefore^  it  descends  to  the  heirs.  Co.  Lit.  236.  a. 
The  will  does  not  even  authorise  them  to  bring  suit 
for  the  land  ;  they  were  obliged  to  make  use  of  the 
names  of  the  heirs.  I  am  of  opinion^  therefore^ 
that  the  non-suit  should  be  set  aside. 


The  oUier  Judges  concurred. 


Columbia,  JVbvember  Tenny  1812. 

State  "I 

vs.  > 

Walter  Taylor.  J 

* 

CoLCOCK,  J.     As  to  the  motion  in  arrest  of  iudg- ,  J- »"  » 

^  ,  .  .  ,     •*       ^    letter  toN. 

ments,  I  am  of  opinion  the  indictment  is  well  drawn,  uses  ex. 
The  oiTence  is  the  challenge,  and  the  letters  are  Supposed 
only  evidence.     So  are  all  the  English  authorities;  |^  ^"^3* 

lenge  to  fifiT^t  a  duel,  and  by  a  postscript,  refers  N.  to  H.  (the  bearer  of  the  let- 
ter, if  anj  nirther  arrang'ements  were  necessary.  On  an  indictment,  beld'that  N. 
nifipht  give  testimony  of  the  conversation  between  It.  (the  bearer  of  tjlie  letter] 
and  himself.  '  f 

A  challenge  delivered  in  this  s^ate,  to  fight  a  duel  in  Georgia,  is  »  breach 
the  law  of  this  state  against  duels,  and  is  indictable  here.  ^ 
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Nov.  1812.    ,  .  *^ 

the  recorc. 

■  « 

I  am  also  of  opinion^  that  the  evidence  as  to  the 
conversation^Jbetween  Msbit  and  Heard  was  prop- 
erly admitted;  because  the  defendant  had  expressly 
referred  Msbit  to  Mr.  Heard^  as  a  person  author- 
ised to  make  arrangements  on  his  part.  The  de^ 
fendant  had  therefore  put  Mr.  Heard  into  his  place^ 
and  it  must  be  supposed  that  in  this  conversation^ 
Heard  spoke  the  language  of  his  principal.  It  will 
not  avail  the  defendant  to  say,  that  he  is  not  bound 
by  the  declarations  of  Heard^  for  it  is  clearly  prov- 
ed, under  his  own  hand,  that  whatever  he  had  to 
say,  he  had  chosen  Heard  to  say  it  for  him:  and  by 
this  means  he  adopts  the  language  of  Heard,  and 
makes  it  his  own.  If  in  fact,  he  did  not  authorise 
ffeard  to  go  so  far,  the  burthen  of  proof  was  on  him^ 
fmd  he  might  have  called  Heard  in  his  defence. 

Another  ground  taken  by  the  defendant  is^  that 
even  if  there  was  a  challenge,  it  was  not  a  challenge 
to  fight  in  this  state,  but  in  the^tate  of  Georgia ; 
and  therefore  the  letters  cannot  be  a  breach  of  the 
peace  of  this  state.  But  if  there  was  any  challenge 
at  all,  it  was  a  breach  of  the  peace  of  this  state,  be- 
cause the  challenge  was  delivered  here.  The  of- 
fence consists  in  the  invitation  to  fight;  and  the 
misdemeanor  is  complete  by  the  delivery  of  the 
challenge.  From  the  letters  themselves,  it  appears 
perfectly  evident,  that  it  was  the  defendant's  inten- 
tion to  challenge  the  prosecutor  to  fight,  and  evcH 
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if  all  the  other  testimony  had  been  excluded^  there  ^^J'^JgJj^ 
is  still  enough  to  support  the  conviction.  s^^^^^^^ 

Btatb 

Judges  Smith  and  Bretabd^  concnnred,  Tatmb. 

NoTT,  J.  dissented. 


Columbia^  JVbvember  Term^  1812. 

Nathan  Ford 

vs. 
Willis  Whitakbb.  ^ 

Trespass  qtuxre  clausum  /regit ^  tried  at  Fairfield^  ^ho  tetti- 
April,  1811,  for  cutting  a  road  through  the  plain-  ^^J/^JJ^^^ 
tiff ^s  land.    One  Ferguson  was  examined,  a  witness :  i?»tru«- 
who  testified  that  he  was  an  overseer  of  the  road ;  writinr 
that  he  received  direction  from  the  defendant,  as  a  defendant, 
commissioner,  to  lay  off  a  new  rci  through  the  ^^^ 
plaintiiF's  land ;  and  that  by  virtue  of  those  direc-  ^«  «»^«» 
tions,  he  did  lay  off  and  open  a  road  accordingly,  hhnto  open 
On  his  further  examination  he  said,  that  the  defend-  l^.  must 
ant  was  not  present  when  he  opened  the  road ;  and  Si^^^. 
that  the  only  directions  he  had  received  from  the  itructionj, 
defendant  were  in  writing,  and  that  these  written  evidence 
instructions  were  then  in  his  possession  at  home,  intents 
It  was  here  objected  that  the  writing  ought  to  be  ^^^^  ^* 
produced,  and  that  parol  evidence  of  its  contents 
could  not  be  received :  but  the  court  overruled  the 
objection.    The  case  was  submitted  to  the  juryi  and 
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110  JUDICIAL  DECISIONS  IN  THE 

Sr^Ts/a  *^®y  retired  with  directions  to  seal  up  their  verdict, 
s^r-NO«^  and  attend  in  the  morning.  Next  morning  they 
FoBB  gave  in  their  verdict  sealed.  The  verdict  was 
Whitaku  opened  and  read  by  the  clerk  in  these  words^  *^  No 
Bill/^ 

The  foreman  then  explained^  by  saying  that  it 
was  their  intention  to  non-suit  the  plaintiif.  The 
judge  directed  them  to  correct  their  verdict  accor- 
ding ±0  their  meaning;  whereupon  they  retired 
and  shortly  after  returned  into  court  with  the  fol- 
lowing, ^^  we  find  for  the  plaintiff  fifty  dollars/^ 

Motion  for  a  new  trial,  on  the  gi*ound  that  parol 
evidence  of  the  written  instructions  given  by  de- 
fendant, was  inadmissible. 


NoTT,  J.  It  is  a  general  rule  of  law,  that  when 
any  part  is  to  be  established  by  written  evidence, 
the  writing  itself  must  be  produced ;  and  parol  evi- 
dence of  its  contents  cannot  be  received,  unless  the 
party  will  show  that  it  was  not  in  his  power  to  pro- 
duce the  writing.  And  if  the  defendant  is  charged 
with  the  act  of  another  person  on  account  of  written 
instructions  which  he  has  given,  those  instructions 
ought  to  be  produced,  in  order  that  the  court  may 
see  the  extent  of  his  liability. 

New  trial  granted. 


STATE  OF  SOUTH-CAROLINA.  Ill 


Nov.1812. 


Columbia^  JSTovember  Term,  1812. 

Joseph  Gboves     1  Yancies,  far  the  Motion. 

vs.  > 

Robert  Gordon.  J  Bowie,  Contra. 

This  was  an  action  of  trespass  to  try  title,  tried  The  pWn- 
before  Judge  Smith,  at  Abbeville.  The  plaintiff  bf  a*|Sed 
produced  a  conveyance  of  the  land  in  dispute  from  fe°^^^' 
defendant,  to  one  William  Gordon y  his  son;  and  W-  *^*  e- 
another  conveyance  from  William  Gordon  to  him,  then  pJo- 
(the  plaintiff.)  Defendant  then  proved  by  the  dec-  decia^.^"" 
larations  of  William  Gordon^  that  he,  William  ^^*/>^^' 
Gordon  was  an  alien :  on  which  his  Honour  non-  ^*«  at  the 
suited  the  plaintiff.  '  ^nve^'*"^ 

Mice  an 
alien  ;    on 

Motion  to  set  aside  the  non-suit.  ^,^'ch  the 

plaintiff 
was4N>n- 
•uitedk 
Non-siiit 

CIoLCocK,  J.  I  cannot  think  the  non-suit  was  "^^"^^^ 
proper.  For  in  the  first  place,  the  alienage  of 
IVillicmi  Gordon  was  not  proved  by  the  best  evi- 
dence. It  may  be  true  that  William  Gordon  said 
he  was  an  alien,  and  yet  in  fact,  he  may  not  be  an 
alien,  and  this  was  a  question  proper  to  submit  to 
the  jury.  But  in  the  second  place,  even  if  he  were 
an  alitn,  his  estate  would  not  be  divested  till  office 
found.  This  is  the  rule  in  case  of  purchase,  though 
not  of  descent.  If  an  alien  purchase,  although  the 
king  is  entitied,  yet  \fie  estate  does  not,  vest,  tW^  ife^C 
office  found;  because  untill  office  found,  the  alien  is 
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S*^'''?i^!L^  seised,  1  Com.  Dig.  115,'  As  the  titles  are  not 
v^^v^w  stated^  I  do  not  know  whether  this  case  conies  sun- 
GmoTis  dep  the  act  of  1807;  but  there  is  enough  to  con- 
Goasov.   vince  me  that  this  non-suit  ought  to  be  set  aside. 

Brevard  and  Nott  concurred. 

Bat^  J.  dissented* 


Columbia^  J^Tovember  Term,  1812. 

Mary  Ann  Ramsay  1  Goodwin,  far  the  Motioft. 
Abraham  Dozier.    J  Creswell,  Contra. 

Yhe  fUi.       NoTT,  J.   The  question  is,  whether  the  statute  of 

ute  orHin-  limitations  will  bar  dower.  The  words  of  our  act  arc 

runs  a-      <^  If  any  person  to  whom  any  right  or  title  to  lands, 

Sower,      tenements  or  hereditaments  shall  descend  or  come, 

do  not  prosecute  the  same  within  five  years  after  such 

right  or  title  averred,  then  he,  she  or  they,  shall  be 

forever  barred  to  recover  the  same/^    These  words 

embrace  a  right  to  dower  as  well  as  any  other  right 

to  lands  or  hereditaments.     Mrs.  Ramsaj/^s  right 

i  accrued  at  her  husband's  death,    and  the  statute 

^  then  began  to  run. 

It  is  argued  that  she  is  a  jqfot  tenant  with  the  de* 
fendant ;  bht  this  is  not  correct :  to  constitute  a  joint 
tenancy  there  must  be  an  unity  of  interest,  title, 
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time  and  possession :  «n  of  which  are  wanting  here.  ]^^™*l^ 

^  Not.  1812. 

In  the  case  of  Damdson  vs.  JRoach,  decided  in  this  >^r>/^s^ 
courts  it  was  determined  that  a  widow  could  not  ^*"^' 
enter  on  the  Ia»d^  until  her  dower  was  assigned :  Doubb.  , 
but  this  could  not  be^  if  she  is  to  be  considered  a 
joint  tenanti 


.  _  «  * 

Brbyard^  J.  -  It  is  true^  dower  is  favored  in 
iaw^  and  the  act  of  limitations  being  in  restraint  of 
the  Common  law^  is  to  l)e  construed  stricdy :  but  it 
is  equally  true  that  the  act  of  limitations^  in  this 
state^  plainly  and  certainly  limits  the  right  of  action 
to  recover  the  possession  of  lands^  to  five  years  after 
the  time  when  the  right  of  the  party  accrued,  des- 
cended  or  came ;  and  declares  tliat  all  claim  to  landif. 
shall  be  by  action  or  suit  at  law^  in  the  courf  of  com- 
mon  pleas* 

In  the  case  of  Elizabeth  Lidc  vs.  Edward  Rey-  » 
noldsy  decided  in  Columbia  in  1802,  it  was  deter^ 
mined,  that  the  statute  of  limitations  may  be  a  bar 
to  dower.  The  late  judge  IVildsy  then  at  tlie  bar, 
was  retained  for  one  of  the  parties,  and  took  consid- 
erable pains  to  investigate  the  subject ;  the  result  o5 
his  researches,  was  a  settled  opinion,  that  the  plea 
was  certainly  good.  Except  PUnvden  373,  tJie  En- 
glish authorities  are  all  in  support  of  the  position. 
2  Co.  S3.  10  Co.  49,  99.  3  Inst.  216.  HoL  265. 
See  particularly  Dyer^  224  a.  Dampert  and  ttxor 
vs.    Wright.     Dyer  refers  to  HiL  A.  Hen  8.  and 

says,  such  bar  was  pleaded,  and  held  for  a  good 

15 
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m^tTsi^  plea.    In  Connecticut^  however^.it  seems  it  has  been 
v^^v^w  otherwise  adjudged.    1  Swiff  s  &f9.  256^ 

!>•«»•       CoLcocK  and  Bay^  Js«  concurred. 


Smith^  J.  di 


Columbia^  JVovembjBr  Termj  1812. 
^^jjjj^^^  Thomas  Richards  1  Pairs^  for  the  Motion. 

between  VS,  > 

rfth^*  Jambs  McDonald.  )  Bowie)  Contra. 

gnnUe  fc 

not  asuffi.     Trespass  to  try  title. 

cient 
ground  for 

*  n<»-«it     The  grant  was  to  John  Loumber;  and  the  plaintiff 
claimed  under  a  conveyance  from  John  Ltunbus  or 
'  Lumbers.    The  preading  Judge 
being  of  opinion  that  there  was  no  derivation  of  ti- 
tle^ non-suited  the  plaintiff. 

Motion  to  reverse  the  non-suit. 


NoTT^  J.  I  agree  with  my  brother  Cotcockf. 
that  the  non-suit  ought  to  be  set  aside :  whether  it 
was  meant  for  the  same  name^  or  not^  was  a  question 
of  liict  for  the  jury;  and  the  variance  between  the 
name  in  the  grants  and  the  name  in  the  deed  is  so 
small^  I  think  it  ought  to  be  pr^sumed^  they  were 
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meant  for  the  same.  Many  of  the  oriirinal  rrants^,^>^^^"<^ 
in  tiiifi  atate^  were  ipade  to  Germans ;  who  were  like  s^^^v^^ 
this  grantee,  so  ignorant^  that  they  could  neither  kicbabm 
read  nor  write.  Few  persons  among  them,  knew  McHmt' 
how  to  spell  their  own  names ;  they  often  therefore, 
varied  with  every  conveyance.  I  could  not  enu- 
merate the  instances  which  have  come  within  my 
own  obaenration ;  I  recollect  one,  in  which,  I  believe 
the  original  name  was  ^^  ConrcUP^  but  was  spelled 
^^  £unro€p^  and  ^^  Coonrod;^^  and  now  is  most 
usually  written  and  spelled  Gunrod.  In  many  in- 
stances scarcely  a  resemblance  of  the  original  name 
is  now  found  among  their  descendants.  It  would 
be  extremely  hard,  that  a  man  should  lose  his  land, 
because  the  surveyor-general,  or  a  conveyancer, 
did  not  know  how  to  spell  his  name,  and  he  was  too 
ignorant  to  inform  him.  Let  the  non-suit  be  set 
aside. 


CoLCOCK^  B&EVARD  and  Bat  Js.  concurred, 


» 
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Columbia 
Nov.  1813. 


Columbia^  Mwember  Term^  1812. 

BoBUTt.  The  State  T  ,  j 

Michael  B.  Roberts  T 
&  Richard  Roberts.  J 

No  iodict.      J^ott>  J.     The  clause  of  the  act  of  1789,  P.  L. 

ment  will  '  ' 

lie  under   486.  under  which  the  defendant        was  indicted? 
AMemb^y,  is  !»  thcsc  words,  ^^  If  any  person  or  persons  shall 
for  miS!'  ^^    lawfully  convicted  of  wilfully  and   knowingly 
t?  fi!*^  marking,  branding  or  disguising  of  any  sheep,  goat 
marking    Or  hog,  of,  or  belonging  to  any  other  person,  the 
Id^nc/  to'  ^id  offender  or  offenders,  shall,  for  each  and  every 
kSctoe^  ^^^V>  8^^^  ^^  ^^&  of  which,  he,  she,  or  they,  shall, 
for  diifig.  or  may  be  convicted  of  branding  or  disfiguring  as 
aforesaid,  shall  be  subject  to  the  penalty  of  five 
pounds.'^    This  clause  is  so  ambiguous,  that  it  seems 
doubtful  whether  a  person  can  be  punished  in  any 
way  for  marking  a  hog.     For  that  part  of  the  clause 
which  affixes  the   punishment,    does  not  mention 
marking,  as  one  of  the  misdemeanors  for  which  the 
offender  shall  suffer*  If  therefore  he  can  be  indicted 
at  all,  it  must  be  for  disfiguring  or  branding,  and 
proof  of  marking  might,  perhaps,  support  an  indict- 
ment for  disfiguring;  particularly,  if  it  was  laid,  that 
he  disfigured  by  marking.     But  I  do  not  think  that 
fi 'person  can  be  indicted  lender  this  act  for  marking 
a  hog  ;  and  therefore  the  judgment  ought  to  be  ar- 
rested. 
« 

Bbevard  and  Bat.  Js.  concurred, 

^     * 
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Not.  1 813. 

Columbia,  Nmemher  Term,  1812.      v^^^^^^-^"^ 

>fcNz«ar 

Georgb  McNight)  ^•®•• 

Robert  Hogg. 


lOGG.  ) 


Motion  to  pevewe  a  judgment  on  demurrer,  to  an  infioicyit 
action  of  covenant  on  indenture  of  apprenticeship.     Jf  *^ei^ 


nant  on 


The  declaration  states  that  the  defendant  bound  ce*  ^dtn^ 
himself  an  apprentice  to  plaintiiT,  who  was  a  cabinet  **"**' 
maker,  till  he  should  arrive  at  the  age  of  twenty- 
one  years ;  and  assigns  as  a  breach  of  the  covenant 
contained  in  the  indenture,  that  before  the  expira- 
tion of  the  time,  he  absented  himself  from  his  master's 
service,  and  continued  to  absent  himself  till  the  end    - 
of  the  time  mentioned  in  the  indenture  of  appren- 
ticeship, &t. 

To  this  declaration ;  the  defendant  pleaded  infan- 
cy, at  the  time  of  the  execution  of  the  indenture  of 
apprenticeship.  To  which  the  plaintiff  demurred ; 
and  judgmipnt  was  given  by  WdtieSj  J.  for  defen- 
dant in  demurrer.  This  is  therefore  a  motion  to 
reverse  this  judgment  of  the  Circuit  Court  at  York. 

Bat,  J.  Upon  an  action  of  covenant  on  an  inden- 
ture of  apprenticeship,  there  can  be  no  doubt  but 
infancy  is  a  good  plea,  upon  the  great  common  law 
ground,  that  the  acts  of  infants  aiid  feme  coverts 
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S''*^?^^  **^  void  in  law.  For  which  reason  it  is  usual  to  get  a 

Not.  1812.  ^ 

wrv^^  bond  from  some  third  pcawn^  that  an  apprentice  will 
MtNx«HT  perform  the  covenants  in  his  indenture  of  appren- 
Hm«.       ticeship. 

An  act  of  assembly  authorises  their  bein^  bound 
out  apprentices^  by  the  assent  of  their  parents  or 
»  guardians ;    and  where  there  we  neither^  by  the 

church  wardens;  which  subjects  them  to  the  orders 
and  directions  of  their  master^  and  makes  them  lia- 
ble to  moderate  correction  in  case  of  disobedience. 
Pub.  Law9y  176.  also  3  Bae.  547. 

But  this  statute  makes  no  alteration  in  the  law  of 
contracts  in  their  &your.  They  still  remain  under 
its  protection^  and  are  exempt  from  actions  sounding 
in  damages.  The  case  quoted  in  the  argument  from 
Cro.  Car.  179.  is  strong  in  pcnnt  That^  like  the 
present^  was  an  action  of  covenant  on  an  indenture 
for  absence;  in  which  all  the  judges  held^  that  he 
was  ilot  liable  in  an  action  of  covenant^  though  the 
master  might  have  corrected  lum  for  disobedience^ 
or  applied  to  a  ma^trate  for  redress.  I  am^  there- 
fore^  of  opinion^  that  the  judgment  of  the  circuit 
raurt  on  demurrer  should  stand  confirmed. 

All  the  Court  concurred. 


1 
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Columbia^  Mwember  Tamtf  1812. 

Adam  McWillie  )  Dsas,  for  the  Motion. 

vs.  >       ' 

John  Hudson.       )  Blanding^  Contra. 

This  was  a  rule  upon  the  sheriff  of  Kershaw  Dis- 
trict to  shew  cause  why  he  should  not  pay  over  to 
Edward  Watson^  the  sum  of  two  hundred  dollars ; 
1>eing  the  amount  of  rent  due  to  him  from  John 
Hudwny  on  the  following  statement. 

John  Hudson  agreed  with  Edward  Watson^  ear- 
ly in  December,  1809,  for  the  hire  cf  a  plantation, 
was  to  take  possession  of  it  at  any  time  after  the 
first  of  January,  on  which  day,  in  the  subsequent 
year,  he  considered  the  rent  due.  The  sum  to  be 
paid  was  two  hundred  dollars ;  and  he  was  to  pay 
fifty  dollars  as  soon  as  convenient  t  no  part  of  the 
rent  was  paid ;  a  levy  was  made  under  the  y)ove 
execution,  on  or  about  the  5th  of  December,  1810, 
on  the  crop,  and  a  waggon  and  horses,  which  were 
on  the  plantation,  and  a  bond  taken  for  the  delivery 
of  the  property  on  sale  day.  Before  the  property' 
wai  removed,  and  after  tiie  first  day  of  January, 
1811,  notice  was  given  to  the  sheriff  not  to  pay  over 
the  money  that  should  be  collected  on  the  above  ex- 
ecution, until  he  should  fifst  pay  the  sum  of  two 
hundred  dollars  due  for  the  rent.  The  levy  being 
made  before  the  rent  was  due,  and  the  property 
sold,  the  right  of  the  landlord,  it  was  contended,  was 
destroyed.     The  judge  below  stated  that  on  that 


43III.VXBIA 

Nov.1812. 
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Nov^ia^  ground,  he  discharged  the  rule.     The  motion  i» 
s^^srs,^  now  made  to  reverse  that  decision. 

MoWiuu 

HVBtOV. 

CoLCOCK,  J.  By  the  stat.  8  Jinn.  chap.  14, 
made  of  force  in  this  state,  entitled  an  act  for  the 
better  security  of  rents,  and  to  prevent  frauds  com- 
mitted by  tenants  {Grimhty  P.  L.  97.)  it  is  enacted 
^  that  no  goods  or  chattels  whatsoever,  on  any  lands 
which  are  leased,  shall  be  liable  to  be  taken  by  vir« 
tue  of  any  execution,  unless  the  party  at  whose  suit 
the  execution  issues,  shall  |>ay  to  the  landlord  such 
sum  or  sums  as  shall  be  due  for  rent — Provided^  the 
same  do  not  amount  to  more  than  one  year's  rent. 
And  it  gives  power  to  the  sheriif,  in  case  the  plain- 
tiff in  execution  pay  such  rent  to  the  landlord,  to 
levy  as  well  for  that  as  the  debt. 

The  object  of  the  statute  is  to  give  the  landlord  a 
lien  on  the  property  of  the  tenant,  without  the  ne- 
cessity of  a  distress,  so  as  to  prevent  the  practice  of 
fraud  on  him,  whereby  he  might  be  deprived  of  his 
rent.  But  from  the  words  of  the  statute,  it  is  clear 
tliat  this  lien  does  not  attach  until  the  rent  becomes 
due.  The  words  of  the  first  clause  are,  ^^  All  such 
^^  sum  or  sums  <>f  money,  as  shall  be  due  for  rent 
^^  for  the  said  premises,  at  the  time  of  the  taking 
^^  such  goods  and  chattels,  by  virtue  of  such  execu- 
^^  tion. — Provided,  the  said  arrearB  of  rent  do  not 
^^  amount  to  more  than  one  year's :''  and  I  take  it 
for  granted,  in  this  case,  that  the  rent  was  not  due 
when  the  execution  was  levied.  The  lien  then  had 
not  attached.    The  legal  operation  of  the  levy,  was 
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to  vest  the  propierty  in  the  sheriff:  so  that  when  ^®J;''iYi5j^ 
the  rent  became  due,  the  property  was  not  in  the  ^-i^-n-^v^^ 
tenant.  =      '  ^c^j^ift" 


Hovsoir. 


1  ■  <  ■  ■ 

r 

I  was  inclined  to  think  that  the  mode  of  proqeed-^ 
ing  by  a  rule  was  not  proper,  if  the  case  ha^  be^q ' 
made  out ;  but  I  now  think  that^  a  case  arisip^  u;i^ 
der  the  statute,  it  yrould  be  the ,  most  propqr  rei^e- , 
dy :  and  the  note  to  the  case  of  Bristow  and  Wright  $ 
Douglass^  665,  .seepfts  to  warraat  this  opinion.  I  am 
of  opinion  that  the  motion  be  rejected. 

All  the  Court  concurred-  t 

I 
'  '  '  1  "     •     ' 


Columbia,  A}n)ember  Temiy  ISiS. 


Thjb  Cambridge.  Assqciatjon 

•  #. 

vs. 

Julius  Nichols. 


u 


i 


'The  motion  in  this  case  was  submitted  without  ar^  ^^  ^«  *^ 

♦    •      •  I       1      .  •  ■      '  A    4  demand  of 

gument.     It  is  to  reverse  the  decision  of  the  court  the  plain. 
of  Common  Pleas  for  Abbeville 'District,  on  a  ques-  der^so/!"* 
tion  of  costs.     The  action  was  assumpsit ;  arid  the  ^"^  ^^^J**' 
plaintlfT,  by  several  counts  in  the  declaration,  stated  fcdded  de- 
several  distinct  causes  of  action,  One  of  which  was  a  sweUthe 
promise  to  pay  fifty-five  dollars ;  and  was  the  only  p^Jltsff  * 


bave  full  GOttft. 


ViX 
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CoLuxiiiA  eeunt  supported  by  evidence..   It  was  insisted  for 

Ngy.181?     ,       ,    ^    '/  ^  y  ,.  i 

the  defendant,  that  as  the  verdict  was  on  the  only 
count  supported  by  evidence,  and  as  the  cause  of  ac- 
tion stated  in  that  court,  was  within  the  summary 
jurisdiction  of  the  Court,  the  form  of  the  remedy 
was  mistaken  ;  or  tliat  the  plaintiff  had  wilfully  pur- 
sued an  'Improper  remedy  in  order  to  accuiaulate 
costs.  On  this  ground  the  motion  was  made  in  the 
district  court,  to  order  the  taxation  of  summary 
process,  costs  only  j  which  motion  was  overruled. 


Brevard,  J.  From  the  report  of  the  Judge^ 
who  presided  in  the  district  court,  it  has  appeared 
that  the  plaintiif^s  claim  amounted  to  five  hundred 
dollars ;  and  that  their  claiming  on  the  other  counts^ 
which  were  not  supported  by  evidence^  did  not  ap- 
pear to  be  deceitful,  or  merely  pretended,  in  order 
to  accumulate  costs.  If  this  had  been  the  case,  or 
if  the  real  demand  of  the  plaintiffs  had  been  redu- 
ced within  the  summary  jurisdiction  of  the  court,  by 
payments  made  before  suit  brought ;  which  in  justice 
;b^.was  bound  to  admits  and  which  the  defendant 
,  Qoiild  npt  object  to,  his  allowing  on  the  ground  that 
the  payment  was  made  on  some  other  account,  I 
sbould  be  of  opinion  that  the  decision  was  incorrect^ 
and  that  summary  process  costs,  only,  ought  to  have 
been  charged.  But  as  the  case  stands,  my  opinion 
is,  that  fhe  decision  of  the  district  court  was  rights 
and  that  the  motion  should  be  discharged. 


CoLCOCR;  Bat,  Grimke^  and  Nott  concurred. 


ir* 


•# 
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Columbia^  Mw^mber  Tertny  1812. 


William  Sims 

vs. 
William  Tyre 


It  appeared  that  the  son  of  the  defendant,  as  the 
agent  of  his  father,  had  aided  in  removing  a  major 
Ming  from  Virginia,  on  a  consideration  that  he  was 
to  be  loaded  back  to  Virginia  with  cotton.  On  his 
arrival  here,  he  received  a  load  of  cotton  of  the 
plaintiff,  weighing  about  1814  pounds,  and  gave  the 
following  receipt : — "  Received  of  James  Ming  and 
William  Sims,  eighteen  hundred  and  fourteen 
pounds  of  cotton,  to  be  delivered,  according  to  di- 
rections from  James  l^fingj  in  writing,  to  Samuel 
Shelton  and  others. — Dec.  255nd,  1808. 

(Signed,)  Wm.  Tyre. 

■ 

The  instructions  were  as  follows  :    Mr.   William 

7}/re  will  please  to  deliver  to  his  father,  at  home, 

two  hundred  weight  of  cotton,  also  lodge  at  Num- 

no    one  hundred  weight,  for  Capt.  Woodson^  and 
twenty-five  for  Mr.  Dabney,  and  carry  the  balance 

to  Samuel  Shelton ,  in  Warren. 

(Signed,)  James  Ming. 

The  defendant  was  to  have  ten  shillings  a  day, 
Virginia  currency,  and  the  days  drive  computed  at 
twenty  miles ;  and  to  be  found  all  necessary  provis- 
ions ;  and  he  was  to  be  paid  in  cotton,  at  what  it 
would  sell  for  in  the  neighbourhood  in  which  he 
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coLinnBiA  lived  in  Vircinia.  He  received  twenty  dollars  in 
/  part  of  the  freight  back  to  Virginia.  When  the 
cotton  was  carried  to  iShelton,  defendant  demanded 
payment  for  the  debt,  which  Ming  owed  him,  but 
which  Skelton  refused  to  pay ;  he  then  retained  four 
hundred  and  seven  pound  of  the  cotton,  and  deliv- 
ered the  vest  to  Skelton,  The  smaller  parcels  were 
delivered  agreeably  to  the  instructions.  It  was  pro- 
ved  on  the  part  of  the  defendant,  that  Sims  had  said 
he  let  Ming  have  the  cotton.  The  Judge  charged 
the  jury  to  find  for  the  plaintiff,  and  they  found  for 
him  one  hundred  dollars.  The  defendant  moves  for 
a  new  trial,  on  the  following  grounds :  1st,  That 
the  receipt  given  by  Wm.  Tyre  Jun.  for  cotton,  and 
the  instructions  given  form  a  new  contract,  differing 
from  that  entered  into  between  defendant  and  Ming 
in  Virginia  :  2d,  That  should  the  defendant  be  lia- 
ble, the  action  should  have  been  brought  in  the  joint 
name  of  Ming  and  Sims.  The  receipt  being  given 
to  them  jointly. 


CoLcocK,  J.  As  to  the  first  ground,  I  do  not 
think  the  defendant  can  maintain  it,  for  the  son  was 
unquestionably  his  agent,  to  perform  the  contract 
originally  entered  into  between  the  father  and  Ming. 
The  waggon  and  team  were  proved  to  have  belong- 
ed to  the  father,  and  the  defendant  is  diQ^fore  li-< 
able,  if  there  be  any  cause  of  action. 

On  the  second  ground,  I  am  of  opinion,  that  the 
plaintiff's  suit  should  bave  been  brought  on  the  writ- 
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ten  contract,  in  the  joint  names  of  Ming  and  Sims,  So^si^ 
and  that  no  action  can  be  supported  by  Sims  alone,  vjir>^ 
for  the  subject  of  that  receipt.     The  verdict  in  this  ^«»^ 
case  would  be  no  bar  to  an  action  brought  by  Mingy  Tm. 
or  by  Ming  and  Sims.    Thus  the  defendant  might 
be  subjected  to  three  suits  for  the  delivery  of  the 
cotton.     The  receipt  was  jlMUt,  and  therefore  the 
property  must  be  considered  as  belonging  to  them 
both ;  and  if  so,  was  liable  for  the  carriage  to  Vir- 
ginia.    I  am,    therefore,    of  opitiion,  the    motion 
should  be  granted. 

NoTT,  Grihkie:,  and  Brevard,  concurred. 


Columbia,  JVovember  Termy  1812, 

Thrusly  Reynolds  1 

Executor  of  John  Reyolbs  j  Farrow,  for   the 

vs.  >     Motion. 


Andrew  Torrance 
and  others. 


Gist,  Contra. 


This  was  an  action  of  debt,  brought  on  an  injunc-  '^9  '®P^- 
lion  bond,  the  condition  of  which  was,  tliat  the  de-  must  an- 
fendant,  Andrew  Torrance  should  prosecute  his  bill  J^ok  pic* 
of  injunction  to  effect ;  or,  in  case  of  failure,  be  an-  ^^J^  ^^ 

fendftnt  pleaded  performance  of  the  condition  of  an  injunction  bond,wl^ch  condi- 
tion was  in  the  disjunctiTe,toprosecute  his  suit  toeffcc*,or  abide  by  the  decree  of 
the  court ;  and  the  plaintiff  by  his  replication  assigned  one  bi*each»  namely  that 
he  did  not  prosecute  his  suit  to  effect — The  replication  was  held  bad  on  demurrer. 
If  the  condition  of  a  bond  conmsts  of  several  parts,  the  obligor  cannot  plead 
performance  generally ;  but  must  shew  how  he  has  performed  each  particular 
thing. 

When  there  has  been  en^ors  in  pleading  on  both  sides,  the  Court  will  allow  the 
parties  to  amend. 
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NoVji8i2  sw^"^^^«  ^^^9  and  aWde  by,  the  award  of  the  Court 
wi->ow  of  Equity.  Tlie  defendant  after  praying  oyer,  and 
RiTKOLB'8  setting  out  the  condition  of  the  bond,  pleaded  per- 
TOM  formance  generally,  without  shewing  in  what  manner 
Tg»LH«  he  had  performed.  To  this  the  plaintiff  replied,  and 
assigned  a  single  breach,  that  the  defendant  had  not 
prosecuted  his  bill  to  eifect,  &c.  To  which  the  de- 
fendant demurred,  and  Judge  Grimke,  supported 
the  demurrer;  so  that  the  question  submitted  to 
the  court  is,  whether  the  breach  is  well  assigned.  . 


Mmi. 


NoTT,  J.     It  it  a  rule  of  law  that  the  replication 
should  answer  the  whole  plea.      5.  Comyn^s  431. 
So  here,  as  the  plea  goes  to  the  whole  condition  of 
the  bond,  the  plaintiff  ought  to  have  replied  that  he 
neither  had  performed  one  of  the  covenants,  nor 
the  other  contained  in  it.     It  may  be  true  that  the 
defendant  has  not  prosecuted  his  bill  to  effect ;  but 
he  may  have  performed  the  award  of  the  Court,  and 
so  saved  the  penalty  of  his  bonds.   Or,  for  any  thing 
that  appears  to  the  Court,  the  case  may  not  yet 
have  been  decided.     The  replication,  therefore,  is 
clearly  bad.     But  it  is  said  in  argument  that  on  a 
bond  with  a  condition  to  perform  Covenants,  the 
plaintiff  can  only  assign  one  breach.     This  was  the 
old  law ;  but  since  the  statute  8  and  9.  William  III. 
C.  1 1 .   The  practice  has  been  otherwise.    1  Chitty 
on  Pleading  556.  1  Saundersy  58.  2.  JST.  Y.  Term 
Reports  328.,  and  the  cases. there  cited.     It  will 
be  found  that  the  modem  practice  has  been  to  allow 
the  plaintiff  to  assign  as  many  breaches,  i^  his  rep- 
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lication^  as  he  may  think  proper.     Although  this  ^J'^sis^ 
statute  is  not  made  of  force  in  this  state^  I  believe  s^^^-^v./ 
that  the  practice  has  been  conformable  to  it ;  and  e"cd-"*'* 
although  our  courts  cannot  alter  the  law,  yet  I  have  ™»» 
no  doubt  but  what  they  can  so  modify  the  practice,  Tobbaitc* 
as  shall  be  most  conducive  to  justice.     But  it  is  fur»       ^   ' 
ther  argued,  that  the  plea  is  also  bad ;  that  the  de- 
fendant in  his  plea  ought  to  have  shown  how  he  had 
performed^  and  on  a  demurrer  the  court  will  give 
judgment  on  the  whole  record,  and  not  on  the  point 
only  submitted  by  the  demurrer.     5  Comyv?Sy  484. 

The  next  question  then,  is,  whether  the  defend- 
ant, who  has  put  in  his  demurrer,  has  not  himself 
comnutted  the  first  fault,  in  not  setting  forth  in  his 
plea  which  of  those  covenants  he  has  performed. 
In  1  Sanders^  116.  n.  1.  it  is  laid  down  that  when 
the  condition  of  a  bond  consists  of  several  particular 
things  to  be  performed  by  the  obligor,  he  cannot 
plead  a  general  performance,  but  must  set  forth  par- 
ticularly in  his  plea,  how  he  has  performed  each 
particular  thing.  In  the  present  case  the  condition 
of  the  bond  requires  the  defendant  to  prosecute  his 
bill  to  effect ;  or  on  failure  thereof,  to  abide  by  and 
perform  the  decree.  He  could  not  do  both,  because 
one  is  dependent  on  the  other.  If  he  has  prose- 
cuted his  bill  to  effect,  he  cannot  have  performed 
the  decree,  for  there  could  have  been  none  against 
him.  If  he  has  performed  the  decree,  he  cannot 
have  proseeuted  his  bill  to  effect.  He  ought  there- 
fore to  have  stated  which  he  has  performed.  Some- 
tuneg  this  mode  of  pleading  is  cured  by  the  replica- 
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Nov^msT  ^^^^'     ®"^  *^^  cannot  be  the  case  here,  because  it 

<rf^-v^^  appears  from  the  face  of  the  proceedings  that  the 

Siicu"'*  P'^*  cannot  be  true.     The  only  question  remaining 

»o"        is,  whether  the  party  shall  have  leave  to  amend.    It 

ToBBAsrcs  has  always  been  the  practice  of  this  court  to  permit 

the  parties    to  amend,   where  justice    could    not 

otherwise  be  done;  <and  where  the  pleadings  could  be 

80  amended  as  to  reach  the  merits  of  the  case.    And 

as  there  have  been  faults  on  both  sides,  I  am   of 

opinion,  that  they  ought  to  have  leave  to  withdraw 

their  pleas,  and  to  plead  de  novo,  without  prejudice 

to  either. 

Bay,  J.     concurred. 

Brevard,  J.  In  tl>is  ease  I  agree  with  my  breth- 
^  ren,  that  judgment  must  be  given  on  the  whole  re- 
cord ;  that*  the  plea  is  defective,  and  that  the  court 
ought  to  go  back  to  the  first  fault,  and  give  judg- 
ment on  that.  But  I  doubt  whether  the  first  fault 
is  not  with  tlie  plaintiff.  By  craving  oyer  of  •  the 
condition  of  the  bond  declared  on,  and  setting  it 
forth  in  the  plea,  it  became  part  of  the  declaration. 
5  Com.  Dig.  479.  The  replication  ought  to  be 
conformable  to  the  courts  and  answer  the  whole  plea. 
The  plea  is  admitted  to  be  imperfect ;  but  if  the  plain^ 
tiff  does  not  demur  to  the  defendant's  defective  plea, 
but  replies,  and  by  his  replication  shows  that  he  has 
no  cause  of  action,  judgment  must  be  for  the  defend* 
ant.  Com.  Dig.  Pleadery  u.  3.  If  the  plaintiff 
had  made  an  idle  replication,  and  the  defendant 
had  not  relied  thereon,  judgment  must  be  given 
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against  the  defendant.   -Com.  Dig.  Pleader ,  ii.  2.  cotunBiA 
But  here  the  replication  was  me^tit  to  conform  to  the  s^r^^^-^ 
declaration^  and  if  we  tat^e  the  replication  and  dec-  Rbthoid's 
laration  t^ethffr^  no  eause  of  action  appears :  for^  tobs 
though  it  may  be  tHie  that  the  defendant  did  not  ToamABc^ 
prosecute  the  injunction  to  effect;  yet  for  any  thing  ^  ^• 
that  appears;  he  may  have  satisfied  the  decree  of  the 
court  of  equity.     See  5  Cwa.  Dig.  468.  351.    4th 
Edn.  8  Co.  120.  1.  Sid.  440.    1  Ventr.  64. 

I  concur  with  the  other  members  of  the  Court  in 
opinion^  that  the  motion  should  be  granted^  so  far 
as  r«:spects  the  amendment ;  and  that  both  parties 
may  have  leave  to  amend;  without  paying  costs.r 
S^c  2  Burr.  820.     2  Wik.  173. 


t 

k 


COLUMBIA;  JSI'ovember  Termj  1812/ 

H.  T.  Walker,       1 
V8.  y 

Dakiel  McMahan.J 

Court  of  Appeals^     Moti<ki  for  a  new  triaL 

BrevarD;  J.  The  decision  of  the  District  Court  in  A  jaiW« 

Hm  case,  was  in  my  opinion^  correct.    The  plaintiffs  SJiS^nce! 

claim  was;  as  sheriff  of  Greenville  District,  for  msdn- 

taining  in  jail,  one  Bruce,  who  was  charged  on  a 

Capiat  adsattsfaciendum  at  the  suit  of  the  defendant; 

and  to  prove  the  length  of  Brua^s  confinement,  an 

17 


^ 
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S^^'^J^ft^  old  sheet  of  paper  was  offered  in  evidence,  on  which 

Not  1812.  *    *  ' 

v^^^^'-v^  was  said  to  be  written,  in  the  handwriting  of  the 

\v  ALKiB   gaoler,  who  was  dead,  ^n  entry,  or  memorandum  of 

f*  

UgHjmav  the  commitment  and  imprisonment  of  Bruce.  This 
paper  was  rejected,  on  the  ground  that  it  did  not 
appear  to  contain  the  original  entry  of  the  matter 
therein  stated.  The  paper  was  properly  rejected^ 
I  think,  but  not  for  the  reason  assigned.  It  is  not 
necessary  to  enquire  whether  the  plaintiff  would 
have  been  entitled  to  recover,  in  case  the  length  of 
Bruce^s  imprisonment  had  been  sufficiently  proved  : 
it  is  only  necessary  to  decide,  whether  the  paper  i& 
question  ought  to  have  gone  to  the  jury  in  evi- 
dence ;  because  it  was  for  the  rejection  of  this  evi- 
dence, the  plaintiff  suffered  a  non-suit,  with  leave 
to  move  here  to  set  it  asidf^  and  claim  a  new  trial. 
In  my  opinion,  the  paper  would  not  have  been  evi- 
dence for  the  gaoler,  if  the  action  had  been  brought 
by  him.  Th«  charge  is  not  such  an  one  as  may  be 
proved  h^  the  books  of  the  party  making  it,  even  if 
the  book  of  original  entries  should  be  produced, 
with  every  appearance  of  regularity.  If  it  could 
not  be  evidence  for  the  gaoler,  I  cannot  conceive 
upon  what  principle  it  could  be  admissible  evidence 
for  the  sheriff.  The  great  objection  is,  that  it  was 
not  the  best  evidence  the  nature  of  the  case  admit- 
ted of.  There  is  no  reason  for  believing  that  the 
,  ."1  Wt        •NiH*  fact  to  be  proved,  if  it  were  true,  might  not  have 

been  proved  by  higher  evidence. 

Bay,  Grimki£  and  Nott  soncurred. 


1 
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Nov.  812. 


Columbia.  November  Temij  1812, 

^  Sim 


David  Sims     1  Whitfield,  for  the  Motion. 


Sivi. 


V*. 


Kahtan  Sims.  J  Harrison,   Contra. 

The  grounds  for  a  new  trial  in  this  case  were,  1st,  Deporf- 
Because  the  judge  permitted  affidavits,taken  ex  parte  ^'^'"V"^; 
to  prove  the  infirmity  of  a  witness,  examined  de  be-  ne*e9$e^ 
ne  esse.     2dly,  Because  the  court  permitted  the  ex-  ^on  af. 
amination  of  Daniel  McKie,  to  be  given  in  evidence,  f^  *^ftneai 
when  it  was  proved  by  Mrs.   Sims^  that  he  bad  '^}  fro^n  in- 
oold  the  land,  and  her  husband,  from  whom  the  de-  unable  to 
fen^ant  derived  his  title,  had  paid  him  for  it,  though  ^  mere 
shel^A  not  know  that  he:had  made  a  deed,  but  said  ^^^^^tl^^* 
that  Mc  Kie  lived  on  the  land  before  he  sold  it.  would  be 

..nil-  19  luibleint* 

3dly,  Because  the  verdict  was  contrary  to  law  and  quity, 
evidence ;  as  the  j  ury  found  the  line  of  an  older  x^^\^  ^^ 
grant,  than  the  one  under  which  the    defendant  J^ffiJ^^nt* 
claimed,  to  be  the  line  of  the  defendant;  because  the  ^7  f^xciude 
junior  grant  called  for  the  elder  as  a  boundary  line,  compc- 
when  the  plaintiff  proved  the  true  line  of  the  junior  ^"^ 
grant  to  be  a  diiferent  line  from  the  one  called  for, 
by  proving  two  courses  of  the  line,  and  several  line 
trees,  corresponding  with  the  true  course  and  dis^ 
tance  of  the  plot. 


NoTT,  J.  I  do  not  think  that  either  of  the 
grounds,  taken  in  this  case,  will  authorise  the  Court 
to  grant  the  plaintiff  a  new  trial.    It  «has  alwaysi 
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NwTsi"  ^^^^  *^^  practice  in  this  state,  to  permit  testimony, 
taken  de  bene  esse  on  commission,  to  be  read,  on  affi- 
davit being  made  that  the  witness  was  unable  to  at- 
tend in  person,  by  reason  of  indisposition.  Indeed, 
it  is  the  only  regular  method  to  prove  a  collateral 
point  like  this.  The  plaintiiF  had  an  opportunity, 
and  actually  did  cross-examine  the  witness;  and 
therefore  np  injustice  has  been  done  to  him. 

With  regard  to  the  second  ground,  it  does  not 
jappear  to  me  that  the  witness  {Mc  Kie)  had  such  an 
interest,  as  should  deprive  the  defendant  of  his  evt-* 
dence.  Suppose,  for  the  sake  of  argument,  that 
Me  Kie  was  at  one  time  the  real  owner  of  the  land, 
or  joint  owner  with  Hopkins ;  the  legal  estate  was 
piever  in  him,  but  the  titl^always  remained  in  Hop- 
kins, which  was  well  known  to  the  purchaser,  at  the 
time  he  bought  the  land.  It  is  to  be  presumed,  that 
by  taking  titles  from  Hopkinsy  he  intended  to  exon- 
erate MeKiey  and  that  was  the  legal  effect  of  the 
transaction.  We  must  presume  that  it  formed  a  part 
of  the  agreement,  that  he  should  be  satisfied  with  that 
tide,  and  did  not  expect  the  double  security  of  an 
express  warranty  from  Hopkins^  and  an  implied  one 
from  Mc  Kie.  It  is  said,  that  in  equity  he  would  be 
required  to  refund  the  money.  But  we  have  no  ev- 
idence from  which  any  such  conclusion  can  be 
drawn.  He  may,  or  he  may  not,  be  liable  in 
equity.  But  that  does  not  afford  a  ground  to  re- 
ject his  testimony :  an  interest  to  render  a  witness 
incompetent,  must  be  direct  and  certain.  In  this 
case,  his  liability  is  at  most  conjectural. 
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'With  regard  to  the  third  ground,  there  was  evi-  ^^^^ 
dence  on  both  sides^  and  it  belonged  to  the  jury  to 
say  on  which  it  preponderated  :  and  I  am  of  opinion  Sim 
that  the  weight  of  evidence  was  on  the  side  of  the  Snci. 
defendant.   The  motion,  therefore,  ought  to  be  dis- 
charged. 

Grimke,  Colcock  and  Baevard,  Js.  concurred. 


Bat,  J.  Upon  the  first  ground  stated  in  the 
brief^  I  am  of  opinon,  from  a  fair  construction  of  the 
act  of  1718,  for  the  examination  of  witnesses,  that 
die  presiding  Judge  was  regular  in  permitting  an 
aftdavit  to  be  read,  proving  the  indisposition  of  the 
witness,  who  had  been  exalnined  de  bene  esse.  It  is 
the  usual  and  ordinary  manner,  in  which  any  collat* 
eral  fact  in  the  course  of  a  cause,  is  generally  estah- 
1»hed  to  the  satisfaction  of  the  court. 

By  the  common  law,  independent  of  the  act^  the 
court  has  a  power  to  examine  witnesses  de  bene  esse. 
The  meaning  of  whioX  is,  that  siich  examination 
should  be  read  on  the  trial,  if  such  witnesses  should 
die^  or  leave  the  state  before  trial,  or  be  unable  to 
attend^  by  sickness  or  accident.  All  which  eircum- 
stances  must  be  made  out  on  affidavits,  to  the  satis* 
faction  of  the  court,  before  the  deposition  can  be 
read.  But  if  none  of  the  intervening  casualties  are 
made  out,  their  personal  attendance  cannot  be  dis- 
pensed with.  It  is  laid  down  in  1st  Crompy  2Z5. 
and  indeed^  in  all  the  books  of  practice,  that  if  a 
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2®^™"^  witness  be  going  abroad^  op  beyond  seas,  he  may  ^c 
examined  by  rule  of  court,  and  his  deposition  shall 
be  read ;  but  if  the  trial  comes  on  before  he  goes, 
he  must  appear.  Saik.  691.  Upon  this  point, 
therefore,  there  does  not  appear  to  me,  to  be  any 
ground  for  a  new  trial ;  the  declaration  being  agree** 
ably  to  the  spirit  of  the  act,  and  the  rules  of  law. 

2ndly,  But  upon  the  second  ground,  taken  in  the 
brief,  I  think  Mc  Kie  was  an  interested  witness,  so 
far  as  to  exclude  him,  or  his  deposition  from  being 
read,  on  the  trial ;  as  it  went  to  support  a  title  he 
was  bound  to  defend :  for  he  was  the  seller  to  the 
party  from  whom  defendant  claimed,  and  as  such, 
bound,  in  case  of  failure  of  title,  to  refund  the  mo- 
ney to  the  buyer.  It  does  not  appear  to  me  to  be 
such  a  remote  kind  of  interest,  as  would  go  to  his 
^credibility  only,  but  not  to  his  competency,  for 
immediately  upon  the  title  being  found  s^nst  the 
defendant,  he  would  become  liable  to  refund  the 
consideration  money  he  had  received.  2  Black. 
Cam.  451.  I  think,  therefore,  that  on  this  second 
ground  there  should  be  a  new  trial. 
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GOLJTKBtL 

Nov.l812« 

Columbia^  JViwember  Tem^  1812.      w^v>^ 

Haklogk 

Mart  Hari4)ck^  and  otubis^  T  Stark,  far  jacmow. 

vs.  >  Motion. 

Edward  Jackson,  J  Cuapell,  Contra. 

Trespass  to  try  title.     Verdict  for  plaiatifls ;    and     The 

•  .J       -  o  maxim  nul 

motion  to  set  aside  the  same,  <xc.  lum  tem- 

pus  occu- 
•it  Refg} 
applies  to 

NoTT,  J.    The  land  has  been  granted  to  one  Jil-  J^^  "Jjj*^: 
Hson^  who  died  without  heirs.  The  plaintiff  produc-  tieto lands 
ed  BO  title,  but  relied  on  their  possessory  right.     It  quired  a- 
appears  that  their  ancestor  had  been  about  ten  or  ^te,  by  ^ 
eleven  years  in  possession,  and  then  died  intestate,  J|^*SIuom 
leaving  them  in  possession.  After  two  or  three  years  '"  cases  of 
they  moved  off,  and  the  defendant  came  into  posses-  for  want 
sioD.     It  is  contended  on  the  part  of  the  defendant,  ^he  ^^e- 
that  the  plaintiffs  could  not  gain  a  right  by  possesion,  J^Jf^^'i^ 
because  it  requires  five  years  adverse  possession  to  ^*>«  «**^« 
give  a  right.      That,   although  the  plaintifls  were  time  of  the 
more  than  five  yiears  in  possession,  it  does  hot  appear  nroffice^ir 
that  they  held  adversely  to  the  defendant.    But  I  Th^^^JJi 
take  it  that  where  a  person  is  in  possession,  he  holds  ^  liinirn- 
adversely  to  all  the  world,  except  those  who  shew  not  bar  an 
that  it  is  concurrent  with  their  title.     Lapse  of  time  |li^c*a^  ^' 
will  never  bar  one  out  of  possession,  except  where  "«r^**^  . 

t  '  *  escheated 

there  is  one  holding  adversHgr.     But  when  a  person  property. 
is  in  actual  possession,  the  more  quiet  that  possesion 
is,  the  stronger  is  the  presumption  of  title.     It  is 
also  further  contended  that  the  act  of  1787,  regulat- 
ing escheats,  &c.  exempts  escheated  lands  from  the 
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Slir**'^  operation  jof  the  statute  of  limitations.  But  that  act 
has  only  a^jretrospective  operation^  and  exempts  only 
such  lands  as  had  escheated  before  that  time. 


Jacksoit. 


But  the  defendant  has  a  better  claim  than,  arises 
from  either  of  these  grounds.  On  the  death  of  old 
jSllison,  the  land  vested  in  the  state  by  operation  of 
kw ;  and  although  this  right  may  be  unavailable,  un- 
til an  inquestjof  office,  yet  no  individual  can  acquire 
a  right  to  it  by  possession,  unless  the  act  of  limita- 
tions runs  against  the  state ;  and  I  am  of  opinion  it 
does  not.  The  nullum  tempus  principle,  as  it  has 
been  called,  is  not  derived  from  feudal  or  royal  prin- 
ciples, as  has  been  supposed.  It  has  much  stronger 
reasons  for  its  support ;  reasons  peculiarly  applica- 
ble to  a  republican  form  of  government.  The  state 
cannot  be  disseised.  The  ubiquity  of  the  sovereign 
power  (particularly  when  the  sovereignty  is  in  the 
people,)  protects  it  from  any  such  principle.  The 
citizen  cannot  be  presumed  to  hold  adversely  to  the 
state,  except  when  the  state  has  parted  with  its 
rights.  (See  Hill  and  McClure^  Const.  Rep.)  I 
admit  that  such  alienation  may  be  presumed  from 
lapse  of  time  and  other  circumstances  ;  but  there  is 
no  room  for  such  a  presumption  in  this  case ;  be- 
sides, none  of  the  limitation  acts  appear  either  ex- 
pressly or  by  implication,  to  relate  to  the  state,  but 
always  speak  of  persmii  in  their  individual  capaci- 
ties. The  present  plamtiiTs,  therefore,  having  ac- 
quired no  right,  must  be  considered  as  having  aban- 
doned the  possession  to  tlie  first  occupant.  Witl^.  re- 
gard to  the  hai'dship  of  the  case,  the  defendant  had 
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the  same  right,  when  the  possession  became  vacant,  ^^^^l^ 
to^  enter  and  enjoy  it,  as'-the  plaintiffs  4iad,  and  hav-  v^^^v<>^ 
ine  got  the  poisession,  ought  not  to  have  been  dis-  II^JJ^"*^'^ 
turbed.     It  is  incorrect  tii  say,  that  where  the  equi-       v 
ty  13  equal,   the  verdiet,  ought  t9  stand  ;     for, 
where  the  equity  is  equal,  the  defendant  ought  to 
be  protected  in  his  possession.     It  is  an  old  and  cor- 
rect maxim,  that  possession  is  good  against  all  the 
world,  except  him  who  has  the  right.    I  am  of  opin- 
ion, therefore,  that  the  verdict  ought  to  be  set  aside^ 
and  a  nonsuit  granted.  * 

But  it  is  made  a  question  whether  the  land  can  be 
considered  as  belonging  to  the  state,  until  office 
found.     On  this  point,  I  hav^  no  doubt,  a  case  di- 
rectly in  point,  is  decided  in  1  Plowden  223,  Wil^ 
lion  vs.  Berkly  and  Knight.    It  is  said  by  the  wholft 
court,  that  the  freehold  was  foresently  cast  upon  tj»e 
king;  and  that  an  office  was  not  necessary.     Do. 
230.  4.  Co.  Rep.  58.     A  difference  is  made  between 
lands  which  escheat  for  w§nt  of  an  heir,  and  those 
which  escheat  by  reason  of  a  forfeiture.     Ii^  the  first 
ease  they  go  to  the  king  immediately.     In  the  last, 
they  do  not  until  office  found.     Lands  cannot'  be  in 
abeyance,  and  therefore  when  there  is  no  heir  they 
must  be  in  the  slfte,.    But  when  they  escheat  by 
reason  of  forfeiture,  they  remain  in  the  former  owner 
unti^'Qfl|ce  found,  or  uif(^l  his  death,  and  even  in 
that  case  at  his  death  they  go  to  the  king,  in  Eng- 
land, for  want  of  heii*s,  for  the  heirs  cannot  inherit^ 
by  reason  of  the  corruption  of  blood  of  the  ancestor, 
lands,  therefore,  ^o  to  the  king,  for  want  of 

18 
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m^^mV  ^^^^f  ^^^*'  ^®^^  found;  and  then  they  are  vested  itf 

N^^^N<^  him  by  the  inquest.  2  Pldtuderif  486.  So  that  in  any 

Ri^Loci^  point  of  view,  the  plaintiffs  in  this  case  cannot  re- 

jAcxsQv.   cover.     But  admitting  that  the  state  does  not  even 

acquire  an  incshoate  right,  still  the  plaintiffs  cannot 

recover,  for  they  have  none ;  and  a  plaintiff  must 

always  recover  on  the  strength  of  his  own  title. 


Brevard,  J.  This  w&  an  action  to  try  the  ti- 
tles to  land,  in  whieh  a  verdict  was  obtained  for  the 
plaintiffs,  and  the  motion  is  for  a  new  trial. 

The  land  in  question  was  originally  granted  to  one 
^lUson^  a  German,  ^ho  died  intestate,  prior  to  the 
AvTierican  revolution,  leaving  no  descendant  or  other 
person,  who  is  known,  entitled  to  succeed  to  his  es- 
ttte-     Some  time  bef»e  his  death,  he  intermarried 
with  the  widow  of  one  Harlock^  but  there  was  no 
issue  of  that  marriage.     By  her  former  marriage 
wifli  Harlockj  she  had  issue,    Vincent  Hctrlockj  the 
husbnnil  of  the  plaiiiiiff,  Mary  Harlockj  and  father 
of  :he  other  plain tiffii.     After  ^llison^s  death,  his 
widow  in  .possession  of  the  land,  and   continued  to 
resifle   tlKTeon   till  her  death.     After  her   death. 
Vincent  Harlockj  was  in  possession  eleven  or  twelve 
years^  when  he  ilied,  and  the  plaintiffs  continued  in 
possess! on' until?  about  thfee  years  before  the. trial  of 
this  case.     The  defendant  afterwards  entered,   and 
keeps  possession     At  the  trial,   the  plaintiffs  pro- 
duced in  evidence  the  original  o^rant  to  ^illison^  and 
rdied  ou  the  possession  which  has  been  stated,  as 
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sufifiient  to  entitle  them  to  recover  and  possess  the  ^®''^*"!> 

*  Nov. 1812. 

land  under  the  act  of  limitations.  •  ^^^^^^^.^ 

Hah  LOCK 
et  al 

On  the  part  of  the  defen^ant^  several  old  witness-       v. 
es  were  examined^  who  testified  that  Allison  was  a  ^^^^^' 
foreigner  by  birth^  and  had  no  relations  known  in 
this  country ;  and  it  wa3  contended  that  the  land  es- 
cheated upon  his  death. 

This  is  all  I  have  been  able  to  collect  concerning 
this  case,  from  the  report  of  the  Judge  before 
whom  the  case  was  tried,  and  the  brief  with  which 
I  h«^e  been  served. 

The  counsel  for  the  plaintiffs,  in  the  argument  on 
this  motion,  contended  chiefly  for  the  equity  of  vhe 
plaintiff's  claim  ;  and  seemed  to  acquiesce  in  the  as- 
sertion of  the  defendant's  counsel,  that  the  plaintiflSit 
had,  in  strictness  no  legal  right  to  recover.  But  this 
Court  cannot  decide  in  favour  of  the  equity  of  the 
case,  in  contradiction  to  thejaw  #f  the  case ;  equi* 
ty  must  follow  the  law. 

The  plaintiffs,  it  seems  rested  their  right  of  ac- 
tion  on  the  possession  of  Vincent  Harloekf  and  pre- 
ten4f£d  that  he  held  an  adverse  possession,  claiming 
as  heir  at  law  of  Allison.:  or  else  the  plaintiffs  re- 
lied on  the  long  possesiHon  of  Allison^ s  widow  and 
her  son,  who  died  in  quiet  possession,  (Ifeaving.  them 
in  possession,)  as  strong  presumptive  evidence  of  a 
title  from  Allison.  « 
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Columbia      From  the  evidence  stated  by  the  iudj?e«  and  .the 

Nor  1832  J      o  7  -r 

s^^-^r>^  Statement  of 'fiietB  in  the  brief,  which  I  believe  was 
Hahlock  not  objected  to,  it  does  not  appear  to  tnc  that  there  . 
J,,  was  evidence  given  in  the  case,  sufficient  to  raise  a 
.JicK04>!r.  presumption  that  •Allison  had  divested  himself  of 
the  title,  by  any  kind  of  transfer  during  his  life; 
and  the  evidence  that  Harlock  claimed,  *as  heir  at 
law  of  Allison^  and  had  such  an  adverse  possession, 
as  is  sufficient,  by  the  operation  of  the  limitation  act^ 
to  give  him  a  title,  seems  to  me  so  slight  and  doubt- 
ful, that  I  think  it  ought  to  have  had  little  weight ; 
even  if  the  possession  under  such  circumstances^ 
could  be  improved  into  a  title.  But  I  am  of  opinion 
that  no  such  claim  can  be  improved  into  a  title/  If 
adverse  possession  must  be  accompanied  by  a  lawful 
claim,  or  one  apparently  legal,  aS  I  think  it  ought, 
then  the  adverse  possession  of  Harlocky  (admitting 
he  claimed  adversely,  which  I  can  hardly  believe,) 
could  haye  no  effect;  for  it  was  manifestly  a  claim,, 
destitute  of  any  legal  foundation,  or  colour  of  right. 
How  £ouId  he  claiiA  as  hteir  at  law  of  a  man  who  was 
an  alien,  and  an  utter  stranger  to  his  blood.  But^ 
9verlopking  every  objection  on  this  ground,  it  is 
clear  to  me  that  the  act  of  limi^tions  cannot  operate 
to  bar  an  escheat ;  nor  can  it  operate  to  give  a  right 
of  action  to  escheated  property,  against  any  one  who 
may  be  in  pjassession,  no  matter  by  what  means  the 
posses^ioa  has  been  acquired. 

It  seems  clear  in  my  view  of  the  case,  that  the 
land  in  question  is  to  be  regarded*'  as  an  escheat  from 
the  time  of  AllUon?s  de^th.     By  the  law  of  Eng* 
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land,  if  a  man  dies  without  heirs,  his  land  vests  im-  B^^^^^^ 

Nov  1812 

mediately  in  the  king :  because  the  freehold  cannot  v.^^v-^ 

be  in  abeyance,  and  there  is  no  one  else  capable  of  ta-  Haiw©k 

king  the  freehold.  It  is  said  to. be  otherwise,  where       v. 

a  man  dies  leaving  issue,  but  such  issue  as  has  no  in-   ^'^■•** 

heritable  blood :  aS  where  his  blood  has  beep  cor- 

rtipted  by  attainder ;  in  that  case,  the  land  does  not 

vest  in  the  king  without  office  found  :  because  the 

'  freehold  may  vest  in  the  heir  till  office  found,  and  is 

not  in  abeyance.     Yet  in  the  case  of  an  alien,  who 

purchases  land  and  dies,  it  is  said  the  freehold  is  in 

the  king,  without  office  found ;  because  no  man  can 

take  as  heir  to  the  alien.     But  an  alien  may  himself 

hold  by  purchase  till  office  found,     (See  1  Bac.  Ab. 

81.    Co.  lAtt.  E.  Dy.  283.    6  Ray.  52.  b.    TertM 

de  ley^  verba  alien.     Hard.  495.     3  Inst.  254.     2 

Bl.  Com.  294.     Phw.  229.  242.    Co.  Litt.  83.  b. 
2  Hawk.  P.  C.  C.  29.) 

The  doctrine  on  this  subject,  originated  in  feudal 
principles ;  but  I  do  not  know  that  it  has  ever  been 
exploded,  by  any  decision  of  our  courts,  as  inappliea- 
ble,  or  productive  of  mischief,  or  inconvenience ; 
and  I  am  by  no  means  prepared  tq  say  that  it  ougkt  • 
to  be.  In  the  case  under  consideration,  I  am  of 
opinion  that  the  doctrine  well  applies  f  that  the  fee 
simple  of  the  land  vested  instantaneously  on  the 
death  of  Allison^  in  the  public ;  and  that*  no  one  wag"^ 
entitled  to  take  possession  of  the  land  in  question, 
or  keep  possession  of  it,  any  more  than  of  vacant 
land.  It  was  decided  in  the  case  of  Bodden  vs. 
Speigner^  in  this  court,  in  May,  1809,  that  a  title 
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V. 

Jack  80  K. 


coimnjiA  iQ  escheated  lands  cannot  be  acquired  by  a  grant  of 
v^^^NO.^  it  as  vacant  land }  but  that  an  office  must  be  founds 
hablock  and  the  land  sold  according  to  the  mode  prescri- 
ded^  by  an  act  concerning  escheats.  In  England 
there  are  two  sorts  of  offices.  One  vests  the  estate^ 
and  pq^session  of  land  in  the  kiiig^  where  he  had 
only  a  right  or  title  before  :  this  is  called  the  office 
of  entitling.  The  other  is  called  the  office  of  in- 
struction,  to  ascertain  the  particularity  of  land  which 
has  already  vested  in  the  king,  by  operation  of  law. 
5  Rep.  52.     16  Vin.  Mr.  79. 

T&ere  is  no  necessity,  I  conceive,  with  us,  for 
distinguishing  the  proceedings  under  our  escheat 
law,  by  any  reference. to  these  two  sorts  of  offices 
in  England ;  but,  in  all  cases  where  property  es« 
cheats  to  the  public  for  want  of  heirs,  or  other  caus- 
es, (as  where  it  may  be  claimed  in  the  possession  of 
an  alien  purchaser)  in  order  to  authorise  the  use  of 
it  to  public  purposes ;  or  the  disposal  of  it  by  the 
public  authority,  .there  must  be  an  office  found; 
that  i»  to  say,  there  must  be  proceedings  to  establish 
the  escheat,  pursuant  to  the  act  of  Assembly  con- 
coming  escheats.  .  Till  that  is  done,  land^  escheated 
ought,  I  apprehend  to  be  regarded  as  public  prop- 
erty, unappropriated,  to  which  no  one  can  rightfully 
daim  exclusive  property  or  possession.  Any  one  in 
"peaceful  possession  of  escheated  land  may,  however, 
vindicate  his  possession  against  a  wrong-doef  or 
trespasser,  and  recover  damages  for  any  disturbance 
of  his  possession ;  but  he  can,  acquire  no  title,  or 
right  of  posssession  against  the  public.    He  is  only 
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jomt  tenant,  with  all  the  other  members  of  the  soci-  ^®™»^ 

•*  ^     '  Nov.  1812. 

cty.     In  the  case  before  the  court,  the    plaintiff  w«*-v-^^^ 
claims  property  in  the  land  in  question,  and  it  has  "^"^•■^ 
Been  proved  that  it  vested  in  the  state  as  an  es-       «. 
cheat.    The  title  of  the  defendant  is  out  of  the  ques- 
tion :  the  plainti^  must  recover  on  the  strength  of 
his  own  title,    ^o  person  is  claiming  by  a  grant 
firom  the  state,  or  by  any  title  from  the  state,  under 
the  escheat  law,  or  otherwise.     If  that  were  the 
case,  the  claim  would  be  rejected  without  shewing 
a  legal  title,  pursuant  to  the  escheat  law.     But  the 
defendant  without  relying  on  any  title,  insists  that 
the  plaintiff  has  not  a  good  title ;   and  that  although 
he  himself  may  not  be  entitled .  to  the  possession  of 
the  land,  yet  the  plaintiff  has  no  right  to  recover 
the  possession  from  Mm.     To  support  this  ground  of 
defence,  he  has  shown  that  the  person  last  lawfully 
seised,  died  without  heirs;    and  the  evidence  to 
prove  this  has  not  been  sufficiently  rebutted,  by  any 
evidence  produced  in  the  case.     The  consequence 
is  that  the  title  appears  to  be  out  df  the  plaintiff ;  * 
and,  therefore,  my  opinion  is,  that  he  is  not  entitled 
to  the  verdict  he  has  obtained.     I  am,  therefore,  - 
for  granting  a  new  trial. 

N.  B.  Ko  other  opinions  are  on  record,  in  this  case :  but  in  a 
Bote  to  Judg'e  revard's  MS.  Reports,  he  says,  *i  The  Court  unan- 
imously  gmnted  the  motion/'    Kote  by  MeCori, 


144  JUDICIAL  DECISIONS  IN  THE 


I 
i 

COLUXBIA 


Nov.  1813. 

Co&uMBiA^  Mwember  Term,  1812. 

Saul  Sqlomons  &  Co.  Tndarsers  of^   Chappel^^ 
George  Monk  [for  Motion* 

vs.  .       J   Hagodd^ 

Evan  Jones  &  Joseph  Jones.        J  Contra.. 

J^'J^  Court  of  Appeals  Columbia  May,  1812.*    Trkrf 

given  in    before  his  honor  Judee  Waties.     Verdict  for  the 

evidence        ,  •     •-« 
tonder  the  plaintiff. 
genenX  is- 
sue.   No 
confimis* 
tion  how- 
ever sol-        Brevard,  J.     This  was  an  action  of  Assumpsit 

give'efi-    on  a  proiuissory  note,  to  which,  the  general  issue 

SSious^  wafi  pleaded  by  the  defendant. 

greement. 
The  un- 

dertakiiijp^  The  plaintiff  proved  the  making  and  indorsement 
the  ma-  of  the  note.  On  the  part  of  the  defendant,  an  at- 
mote,  to  *  tempt  was  made  to  prove  that  the  payee  had  agreed 
weltihe  ^®  ^^*^  ^^^  payment,  till  the  first  of  January  1810, 
time  of  the  one  year  after  the  note  became  payable ;  and  that 
nent,  sut-  the  action  w^as  commenced  prior  to  that  day.  But 
SI  note  the  court  refused  to  admit  the  evidence,  offered  to 
^*;  ^k  *^'  prove  this  point,  as  insufficient  to  effect  the  indors- 
ee would  '  ees  without  notice. 

pay  it, 
irill  not 

fndop^e^*     The  defendant  then  gave  evidence  of  an  usurious 
to  recover  consideration,   and  proved   by  Evan  Jones.   Jun. 

if  the  con-    ,  ,  '^  «  .  , 

Iteration  that  the  note  was  given  for  8123,  when  in  fact,  tlie 

▼as  usuri- consideration  of  the  note  was  one  hundred  dollars 

•^-  only,  which  had  been  borrowed.     The  plaintiff  ob- 

jepted  to  the  admission  of  thLi  evidence,  as  the  act 
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against  usury  was  not  pleaded^  and  because  the  ^ov'isis^ 
plaintiffs  were  indorsees^  and  had  no  notice  of  the  v^^^v^^^ 
usurious  consideration.  solokokit 

Hal, 

V, 

The  plaintiff^  proved  that  one  of  the  d^fendant^ 
was  present  when  the  note  was  indorl^ed^  and  upoii 
that  occasion  said  it  was  a  good  note^  and  promised 
that  he  would  pay  the  same  to  the  indorsee  :  also> 
that  the  same  defendant  had  promised  several  times 
afterwards  to  pay  the  same.  It  was  insisted  for  the 
defendant^  that  the  original  contract  was  void  in  \X& 
creation ;  and  that  the  subsequent  promise  by  one  of 
the  defendants^  could  not  give  to  it  any  legal  effica- 
cy: but  the  court  ( J^/i^^^  /.)  was  of  a  different 
opinion^  and  charged  the  jury  in  favour  of  the  plain- 
tiffs ;  in  consequence  of  whioh^  a  verdict  was  found 
for  the  plaintiffs  for  the  amount  of  the  flote  and  in- 
terest 

The  motion  before  the  court  is  to  set  aside  the 
verdict  and  obtain  a  new  trial,  on  several  grounds ; 
first,  that  usury  is  admissible  in  evidence  under  the 
plea  of  non-assumpsit ;  secondly,  that  the  contract 
was  void  originally,  and  could  not  be  made  valid  by 
a  subsequent  promise. 

I  do  not  perfectly  understand  how,  or  why,  the 
first  ground,  which  the  d  fendants  have  taken  in  this 
motion,  comes  to  be  made  a  question  before  us.     It    • 
is  stated  in  the  brief,  that  the  defendants  gave  evi- 
dence of  the  usurious  consideration,  for  which  the 

note  in  question  was  given.     From  that  it  would 

19 
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Kov'i^ia^  seem  that  the  court  did  not  refuse  to  admit  evidence 
K.^^NOii*/  of  usury^  under  the  plea  of  non-assumpsit.     If  how- 
^iMOMB   ever,  the  defendants  were  precluded  from  any  ad- 
«.       vantage  they  could  have  derived  from  this  ground 
of  defence^  I  am  of  opinion^  that  they  are  entitled  to 
a  new  trial.     Usury  is  clearly  admissible  in  evidence 
under  the  plea  of  the  general  issue.     The  effect  of 
such  evidence^  is  to  prove  that  the  promise  was  not 
obligatory^  but  void  in  its  origin,  and  that  there 
never  was  any  such  legal  undertaking,  as  that  which 
the  plaintiffs  claim  to  recover.    5  Com.  Dig.  398. 
1  Esp.  27.     1  Stra.  498.  198.     1  JSsp.  Dig.  168. 
See  4  Co.  117.    Hob.  62.     Bull.  JV.  P.  224.     3 
Cranchy  186.     1   Saund.  495.      Note    by  which 
that  the  plaintiff 's  were  indorsees  without  notice^ 
cannot  be  admitted  as  a  sufficient  reason  to  repel  the 
charge  of  usury }  because  the  original  usurious  con- 
tract is  to  be  viewed  in  the  light  of  a  criminal  trans- 
action, which  no  subsequent  circumstances  or  acts 
can  render  innocent  or  lawful.     As  between  the 
original  parties  to  the  transaction,  where  the  con- 
tract on  which  a  promise,  or  contract  is  founded,  is 
illegal,  the  plaintiffs  ought  not  to  recover ;  and,  by 
positive  statute  law,  made  to  prevent  gaming  and 
usury,  wliich  are  regarded  as  public  mischieft,  the 
innocent  indorsers  of  negotiable  instruments,  which 
have  been  given  upon  such  illegal  c<msiderations, 
tfe  equally  disentided  to  i:ecover  against  the  makers 
.    of  such  instruments.    The  contracts  in  such  case» 
are  void  in  their  inception,  as  never  having  had  any 
legal  existence ;  such  innocent  indorsees,  however, 
My  have  recourse  to  their  indorsers^  for  every  ib* 
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dofstnent  is  in  the  nature  of  a  new  bill  or  note.  Comcaii 
Doug.  736.     1  Esp.  Dig.  27.  175.     2  Str.  733.  ^^^^^^  " 
1  jEqft.  Rep.  178.    3  T.  R.  538.    Fortesq.  Rep.  ^»"«« 
-336.  ChUty  onBilk.  "    v. 

Johm: 

It  has  been  contended^  however,  for  the  plaintiffs, 
that  one  of  the  defendants  being  present  at  the  indorse- 
ment of  the  note,  and  having  spoken  of  it  as  a  good 
and  legal  note,  and  having  promised  to  pay  it,  in- 
duced the  plaintiffis  to  receive  it  without  scruple  or 
caution;  hereby  sanctioned  the  original  contract, 
and  oonfiriB^d  the  obligation  he  originally  entered 
into  to  comply  with  it ;  and  at  all  events,  thereby 
estopped  himself,  from  interposing  any  objection 
which  he  might  otherwise  have  had,  against  the 
fight  of  the  original  payee  to  recover  on  tlie  note. 
It  was  also  contended  that  the  parol  promise  of  the 
defendant,  who  was  present  at  the  indorsement,  * 
iMmnd  him^  independantly  of  the  note. 

In  answer  to  these  reasons,  offered  on  the  part  of 
the  plaintiffs,  it  may  be  observed^  first,  that  the 
words  ^>oken,  or  acts  alone  by  one  of  the  defendants, 
eannot  be  considered  as  binding  the  other,  without 
some  evidence  to  prove  that  the  other  authorised  the 
Mme,  or  consented  thereto.  Secondly,  it  seems 
quite  clear,  from  what  has  been  already  stated,  that 
no  subsequent  act  whatever,  however  solemn,  and  ' 
Ibrmal,  could  impart  validity^  and  give  legal  efficacy 
to  a  transaction  which  was  null  and  void  in  its  crea- 
tion. If  the  note  was  given  for  an  usurious  conside- 
ration, it  was  given  illegally,  and  was  never  entitled 
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Novlms^  to  be  considered  as  evidence  of  a  lawful  contract. 
If  it  was  an  unlawful  instrument  when  given^  it  could 
not  be  made  a  lawful  instrument  by  any  after  trans- 
action^ or  any  other  contract  between  the  same^  or 
any  other  parties.  Nothing  less  than  legislative 
authority^  could  give  to  it  a  legal  existence^  which 
it  had  not  in  its  creation. 

The  case  of  Ellis  vs.'  WamtSy  Moorty  752, 
Cro.  Ja.  33.  5  M^d.  does  not  by  any  means  sustain 
the  argument  for  the  plaintiff.  In  that  case  the  usu- 
rious obligation  was  between  W.  and  A.  which  was 
done  away^  and  a  new  obligation  entered  into  be- 
tween W.  and  E.  And  it  app/eared  that  E.  wis 
entirely  ignorant  of  the  usurious  consideration^  upon 
which  the  first  obligation^  was  given.  The  hew 
obligation,  although  founded  on  the  original  consid- 
eration, was  not  usurious  as  regarded  the  obligee, 
who  was  ignorant  of  the  illegality  of  the  first  con- 
tract. The  second  contract  was  lawful  on  the  part  of 
the  innocent  obligee.  But  if  the  second  contract 
had  been  to  give  force  and  effect  to  the  first,  or  had 
rested  upon  it  directly  as  its  basis,  the  obligee,  how* 
ever  innocent,  in  the  second  contract,  would  not 
have  been  entitled  to'recover  on  it  j  because  it  would 
have  appeared,  that  the  foundation  of  the  contract 
was  illegal,  the  source  or  consideration  thereof  be- 
ing tainted  and  corrupt.  This,  however,  did  not 
appear  in  that  case,  for  the  corrupt  and  unlawful 
contract  was  discharged  entirely,  and  a  new  contract 
was  formed  between  different  parties,  upon  a  new 
consideration,  which,  so  far  as  it  concerned  the  obli- 


^^»  . 
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gee  in  that  contract^  was  perfectly  fair  a&d  legal.  coLmcBii. 
The  doctrine  on  this  subject  is  fully  explained^  and  w^>o«^' 
well  settled^  by  sundry  late  decisions  of  the  English  so^aioM 
courts.     8   T.  B.  Cuthbert  vs.  Haley.     7    T.  R.       v. 
184..     MaddocAy  vs.  Hammet.  3  T.  R.  536.  1  T.  ^""^^^ 
R.  296.    3.  Wil  250.    Doug.  936.    Peake'sMsi. 
Prius.  200.     If  the  obligee^  or  payee  is  not  ignor- 
ant of  the  usury  which  tainted  the  original  contracts 
he  ought  to  be  considered  pardceps  criminiSf  and 
not  entitled  to  recover. 

Whether  tfie  plaintiffs^  in  the  present  case^  may  not 
be  entitled  to  recover  upon  the  principles  I  have 
laid  down^  I  shall  not  undertake  to  decide.  If  he 
is^  he  will  doubtless  recover  on  a  new  trial.  But^ 
the  plaintifb  insist^  the  defendants  are  estopped  to 
take  any  advantage  of  the  plea  of  usury^  by  the  con- 
duct of  one  of  the  defendants  at  the  time  of  the" 
transfer  of  the  note^  and  afterwards ;  and  that  at  all 
events^  the  subsequent  promise  of  one  defendant  to 
pay  the  note  is  binding  on  him.  I  have  before  ob- 
served that  the  conduct  of  one  defendant^  iif  such 
a  case^  cannot  in  my  opinion,  affect  the  other ;  and 
that  nothing  which  either  could  have  done,  with  or 
without  the  concurrence  of  the  other,  can  be  deem- 
sufficient  to  give  validity  to  a  transaction,  which  was 
in  its  inception  unlawful  and  void.  Whether  the 
subsequent  promise,  or  deceitful  conduct  of  one  of  the 
defendants,  or  both  of  them,  is,  or  is  not,  a  sufficient 
ground  for  a  recovery  in  an  other  form  or  mode  of 
proceeding,  is  a  question,  not   necessary  now  to 
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N^vTsis  ^^  decifled,  «s  it  cannot  eflfect  the  present  case, 
s^rv^^^  which  is  founded  on  the  original  written  pro- 
SoLoxoss  ^jjgg^  jjjg^^^  ^p^^  ^  consideration  alledged  tokbe  usu- 
• 


J9«Bt. 


nous. 


My  opinion^  in  fine,  is,  that  a  new  trial  ought  U> 
be  granted  i  and  that  evidence  of  usury  ought  to,  bt 
admitted,  under  the  plea  of  non  assumpsit 


Bay  concurred. 


N.  B.    Judge  BmiyARD,  in  &  M.  S.  observes  thar  •«  Uie  court 
iinanimonsly  granted  the  motion.*' 


Columbia,  Mwember  Term,  1812» 

Arthur  Clark  ^  Co.l  Evans,  for  the  Motion. 

vs.  ^ 

Hen^t  Moore,  J  Clark.  Contra. 

The  Sher. 

iff  is  an-  Action  foT  discharging  a  prisoner  without  taking 
in  law  the  Sufficient  security,  under  the  act  commonly  called 
uken*un.  ^^^  prison  bounds  act.  The  prisoner  had  escaped, 
^^  and  upon  a  statement  of  facts,  the  only  question  was, 
bounds  whether  the  sheriff  was  liable,  if  the  securities  were 
sufficient,  sufficient  at  the  time  they  were  taken^  and  became 
security  ^  insolvent  afterwards.  The  presiding  judge  deci- 
shouid  af.  ded,   that  he  was  not  liable,  if  the  securities  were 

t?r  wards  ' ,  ^ 

prove  in.   sufficient  when  taken,  and  ordered  a  non-suit.    The 
thethttiff  present  motion  is  to  set  aside  the  non^suit. 

will  be  reapoQflible,  thoas^h  the  seamty  have  been  good  at  the  time. 
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iToTT,  !•     By  the  act,  under  which  the  bond  in  j^^^'^^ 
question  is  taken,  no  person  is  entitled  to  tha  benefit  s^»->r>^ 
of  the  prison  rules,  until  he,  she,  or  they,  ^all  hav«  ^^**  ^ 
given  satisfactory  security  to  the  sheriff,  &c«  and  it       ▼ 
also  provides  that  the  sheriff  shall  be  answerable  for 
the  solvency  of  such  security.     Now,  since  the  act 
^akes  the  sheriff  the  sole  judge  of  the  security,  and 
reqifiires  him  to  take  only  such  as  is  satieftietory  to 
him,  and  declares  expressly  that  he  shall  be  answer* 
able  for  the  solvency  of  suft^  security,  this  court 
cannot  say  he%hall  not  be  a^jwerable.     The  case  of 
Oxkf/  jfs.  C&tvperthwaitey  1  DalL  349.  is  directly 
in  point ;.  and, "for  the  reasons  given  in  that  case,  I 
think'a^new  trifl  Mght  to  be  granted  in  this. 

CoLcocx,  BREVAnD,  and  Bat,  Js.  concurred. 


Columbia,  JSTovember  Tkrm,  1812* 

Joseph  Wolf, 

vs. 
Jambs  O'Farbel 

Court  of  'Appeals,  Columbia.  This  motion  is  Ut 
set  aside  a  non-suit  ordered  by  the  district  court  of 
Orangeburgh,  on  the  ground  of  a  failure  of  necessary 
evidence  to  maintain  the  action.  The  action  was 
trover^  and  conversion  of  a  negro  slave. 


1 
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^*™»^  The  plaintiffs'  claim  was  founded  on  an  instrument  of 
wi'^v^w  writingp  containing  a  conditional  contract  of  sale,  by 
WotF  ihe  owBc;f  of  the  slave,  Snell^  \  o  the  plaitttiff,  by  way 
wtammms..  of  iti6Ft^ge,  to  secure  the  payment  of  a  sum  of  mo-* 
ney  lent  by  the  plaintiff  to  Snelt.  By  the  terms  of 
the  contract^  the  stave  was  to  remain  in  SneWa  pos- 
session mtil  the  day  of  pay^ient,  when,  if  the  money 
was  not  paid,  with  interest^  it  should  be  lawful  for 
the  plaintii{  to  trice  possession  of,  and  sell  the  slave  in 
satisfaction  of  the  debt^  but  if  the.  debt  was  satisfied 
kt  the  day,  the  sale  slt|iuld  be  void.'  •  The  writing 
was  not  sealed,  but  only  signed  bv  Snell.  It  was 
stated  that  the  debt  was  unsatisfied  after  the  day  ap- 
pointed for  the  payment  thereof;^  bx^  the  p}lfintiff 
contends  that  by  the  legal  operation  of  the  contact, 
the  mortgagee  became  proprietor  of  the  slave^  liable 
to  the  equity  of  redemption.  Upon  this  statement,' 
the  papers  was  offered  in  evidence,  to  prove  prop- 
erty in  the  plaintiff^  and  was  rejected  by  the  district 
eourt ;  in  consequence  of  which  the  non-suit  was 
ordered. 


NoTT,  J.  This  was  an  action  of  trover y  to  re- 
cover a  negro  slave,  tried  before  judge  Smithy  at 
Orangeburgh.  The  plaintiff  had  taken  a  mortgage 
of  the  negro  in  question,  from  one  Sneli^  redeema- 
ble upon  the  payment  of  a  certaiq  sum  of  money,  on 
a  future  day.  Snell  continued  in  the  possession  of 
the  negro^  and  previous  to  the  day  of  payment,  seld 
him  to  the  defendant. 


' 
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The  presiding  judge  granted  a  ncm-suit^  oii  the  ^^^vmbul 
ground  that  the  mortgage  did  not  vest  Such  a  legal  w<^v^w 
right  in  the  plaintiff  as  entitled  him  to  maintain,  this  ^^^^ 
action.     I  atn^  however^  of  opinion  that  such,  a  right  O'Eimuii 
did  vest  in  him^  ani  therefore  the  non-suit  ougdit  to 
l>e  set  aside.     Every  mortgage,  prima  facie^  con- 
veys a  legal  right  to  become  void,  on  a  eonditioii 
subsequent,  which  it  is  incumbent  on  the  mortgagor 
to  ptive.     Whether  the  want  of  delivery,  or  any 
circumstances  attending  th^    transaction,    afforded 
such  presumptionf  or  evidence  of  fraud,  as  would 
prevent  the  plaintiff  froiA  reltovering  on  the  merits, 
should  have  been  submitted  to  the  jury,  but  could 
not  have  been  taken  advantage  of  by  way  of  non-' 
suiL    The  motion,  therefore,  ought  to  be  granted. 


CoLCOCK,  J.  On  the  argun))ent  of  this  case,  I  was 
inclined  to  think  that  the  opinion  of  the  court  below 
was  correct,  and  that  the  mortgagi|  should  not  have 
been  given  in  evidence/  But,  on  further  consider- 
ation, I  am  induced  to  think  a  nortgagee,  may  main- 
tain his  action  of  trover  against  a  third  person.  In 
England,  the  mortgagee  may  maintain  his  action 
even  against  the  mortgagor ;  Douglas^  22.  Kueh 
YS.  £(aUy  I  Term  Hep.  3»St^3.  Birch  vs.  Wright. 
and  after  the  stat.4th  of  Jinn^  which  does  aWay 
the  necessity  of  attwnment,  he  may  maintain  his  aC'^ 
tkm  or  distrain  for  rent  against  a  tenant,  Douglas 

279.     Mom  vs.   OaUimore.    But  by  our  act  of  as- 

20 
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cowKBiA  sembly,  the  right  of  the  mortgagee  to  maintain  eject- 
N.«^r^^^^s»/  ment  against  the  mortgagor  is  taken  away.  1  vol.  P. 
Wolf  65.  ft  appears  to  me,  if  this  remedy  is  not  given, 
CFabbii.  that  the  mortgages  of  personal  property  would  be 
wholly  ineffectual .  In  the  case  of  jltkinsan  vs.  Ma- 
ling  and  odiers^  (2  Term.  Rep.  462.)  the  ship, 
which  was  recovered  by  the  plaintiff,  was  at  sea 
when  mor^aged,  and,  of  course,  no  delivery  could 
be  made.  It  seems  to  be  conceded,  that  the  mort- 
gagee is  considered  as  being  in  possession,  from  the 
execution  and  delivery  of  the  mortgage,  in  the  same 
manner  that  the  a88ign§K>f  a  bankrupt  are  considered 
to  be  in  possession  of  the  goods  of  the  bankrupt  as- 
signee, and  may  maintain  trover  for  the  recovery  of 
them.  7  Term  Rep.  312.  The  mortgagee  is  the 
absolute  and  true  owner.  3  Crunch,  p.  140-— 4.  and 
1  Vez.  RycM  vs.  Rowles.  I  am  upon  these  author- 
ities, and  for  these  reasons,  of  opinion  that  the  mo- 
tion be  granted. 


Bay,  J.  Upon  the  argument  of  diis  case,  I  was 
rather  inclined  to  think  that  the  right  of  property 
was  not  absolute  in  the  mortgagees,  till  after  a  fore- 
closure, or  a  sale  under  the  mortgage,  which  in  this 
country  has  been  considered  as  tantamount  to  a  fore- 
closure. But  upon  reconsidering  this  case,  I  am  now 
wry  clearly  of  opinion  that  upon  iailure  of  payment 
of  the  money,  or  performance  of  the  condition  in  the 
mortgage,  the  property  becomes  absolute  in  the 
mortgagee.  Before  the  failure  of  payment  of  the 
ntf  ney  mentioned  in  the  proviso,  the  legal  estate'  is 
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stiD  in  the  mortgagor^  and  only  a  conditional  one  in  S^^^'jl^ 
the  mortgagee.  But  after  failure  of  payment  of  the  s^i^^^^ 
money^  it  is  no  longer  conditional  in  the  mortgagee,  ^^'^ 
but  absolute  ;  and  it  is  gone  in  law  from  the  mort-  oTabhixv 
gagor  for  ever,  subject  however  in  equity,  at  any 
time  before  foreclosure<f  to  the  right  of  redemption, 
upon  payment  of  principal  and  interest  of  the  mort- 
gage money.  2  Black.  C.  158.  3  Bac.  TiL  Mart- 
gagey  635.  See  also  also  Tuckers  and  Palmers  case, 
ante,  argued  this  term.  Taking  it  then  for  granted, 
that  the  property  is  absolute  in  the  mortgagee  after 
failure^  it  follows  as  a  natural  consequence  that  he 
may  pursue  his  property  wheresoever  he  can  find  it ; 
for  the  right  of  property  gives  the  right  of  remedy, 
and  he  may  take  it  out  of  the  possession  of  the  mort* 
gagor  himself,  or  our  of  the  possession  of  any  other 
person  who  may  have  it  by  transfer  or  sale,  if  he 
can  procure  such  possession  peaceably;  or,  upon 
demand  and  refusal^  may  maintain  an  action  of  tro- 
ver for  it ;  for  he  who  has  the  first  mortgage  shall 
prevail  over  all  other  mortgages  or  conveyances 
whatever.     Equ.  Cabr.  32Q*     3  Bac.  642. 

The  civil  law  is  very  full  upon  this  right  of  the 
creditor,  to  pursue  the  thing  mortgaged  in  the  hands 
of  any  person  in  whose  possession  it  may  be  found ; 
1  Domatj  343.  &c.  &c.  and  the  common  law  in  this 
respect  is  borrowed  from  the  civil  law. 

It  has  been  the  custom,  from  time  immemorial,  in 
this  country  for  the  mortgagee,  after  failure  of  pay* 
vent  of  the  money  mentionied  in  the  proviso,  to 

■ 
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co^™*<^  seize  the  negroes^  or  other  chattels^  and^  after  duly 
\^r^^^  advertising,  to  sp|l  them  towards  pajrment  and  satis- 
Wolf  &ction  of  the  d&bt.  And  indeed,  this  custom  seems 
(ypABBH.  to  have  given  rise  to  the  common  covenant  in  almost 
every  mortgage  deed,  to  empower  the  mortgagee  to 
seize  and  sell,  and  to  return  the  overplus  if  any,  to 
the  mortgagor,  which  in  fact,  is  only  a  declaration 
of  the  common  law  right  which  would  exist  without 
it.  And,  although  it  is  usual  and  common  to  put 
such  mortgages  into  the  hands  of  the  sheriff  to  seize 
and  sell,  yet  he  only  acts  as  the  agent  of  the  m(»t- 
gagees^  and  not  in  his  official  capacity  of  sheriff^ 
This  custom,  however,  is  a  very  commendable  one^ 
as  the'shemff  of  a  district  is  always  supposed  to  be 
highly  trust-worthy,  and  a  very  proper  person  t» 
conduct  such  sales.  Upon  the  whole,  I  am  of  opin- 
ion that  the  non-suit  should  be  set  aside,  and  a  new 
trial  granted. 

Orikuk,  J.  concnired  with  Bay^  J. 
Prevard,  |.  dissmtffid. 
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CAinVBXA 

Columbia^  Mwember  Term^  1812L 

BUBWELL   BOYKIN  ^  EVANS^  fOT    the 

VS.  >     Motion. 

Watson^s  Adminibtratobs.  J  Clark^  Contra. 

This  motion  is  to  reverse  the  judgment  of  the  V^  »wi- 
District  Court  of  Fairfield^  on  demurrer.     The  ac-  ^rin  a 
tion  was  debt,  on  a  bond,  "by  which  William    Wat-  wM*(Su?rf 
Sony  and  Jos.  jAlex.    Watson,  bound  to  the  Pontiff  ^^^  j^^n 
in  £^00,  sterling,  ^^  themselves,  and  each  and  every  abatement 
of  tiieir  heirs,  executors,  and  administrators  firmly  tion  a- 
&c.^^     The  defendant  pleaded  in  abatement,  that  SSIIiS?* 
the  obligation  is  joint  and  not  several,  and  that  one  ^^^^^ 
of  the  obligors,  namely,  William  Watson,  is  in  full  ^  obhf^oe 
life,  and  residing  in  the  state  of  Georgia.     To  thia  on  demurs 
plea  there  was  a  general  demurrer,  and  joinder  in  ^^' 
demurrer. 

The  judgment  of  the  dbtrict  court  was  for  the 
defendant 


Brevard,  J.  I  am  of  opinion  the  judgment  is 
legally  correct,  and  ought  not  to  be  reversed.  How- 
ever I  may  regret  that  the  law  requires  such  a  judg- 
ment,  and  however  anxious  I  may  be  that  it  should 
be  altered,  yet  it  is  my  duty,  being  only  an  expoun- 
der of  the  law,  and  not  a  law-maker,  to  declare  it 
as  I  find  it,  and  shape  my  judicial  opinion  accord- 
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Cotmaux  Prior  to  the  American  revolution,  the  law,  which 
s^^>r>^  prevailed  on  this  point  m  England,  was  also  the  law 
BoTuv  Qf  tjiis  country ;  and  as  it  has  not  heen,  since  that 
Watios'b  time,  abolished,  or  altered,  it  must  be  considered 
the  settled  law  of  this  state. 

It  is  unnecessary  to  state  the  doctrine,  or  quote 
authorities.  The  authorities  are  almost  innumera- 
t^le,  and  the  doctrine  so  well  established,  and  ^ 
clear,  that  to  attempt  to  explain  the  matter  would 
be  like  holding  a  candle  to  the  sun.  I  will  only  re- 
fer to  some  of  the  authorities.  5  Burr.  2614.  1 
.  Saund.  290.  WiUiams?  edition,  Co.  Litt.  343. 
283.  Bac.  Mr.  tit.  obligation.  6  T.  A  327.  2 
P.  Wms.  313.  2  ^tk.  510.  Hr.  473.  503.  20 
Fin.  Mr.  149.  Sid.  238.  3  P.  Wms.  406. 
r  2  Fern.  99.  2  Fin.  Mr.  67.  3  Esp.  Hep.  76.  1 
Tt^ls.  89.  4  East,  589.  1  Bos.  ^  Put.  49.  1 
East,  634.  Com.  Dig.  Fait.  1  Fentr.  136.  Cro. 
Eliz.  355.  3  D.  Ray,  1541.  2  Hr.  814.  Bull 
M  P.  158.     3  r.  R.  784. 

The  matter  was  properly  pleaded  in  abatement 
The  feict  stated  in  the  plea,  is  confessed  by  the  de- 
murrer ;  and  the  only  question  is,  whether  the  per- 
sonal representatives  of  a  deceased,  joint  obligor  can 
be  sued  on  the  joint  obligation,  while  the  other  joint 
obligor  is  alive,  and  without  joining  him  in  the  ac- 
tion. 

It  does  not  appear  from  the  pleadings,  that  Wil- 
liam   Watson,  was  outlawed,  or  attached  by  his 
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goods  or  lands^  op  that  any  process  was  ever  issued  S^^Vo 
against  him^  to  make  him  d  party  to  the  suit^  or  to  v^^^^w 
answer  for  the  debt.     It  is,  therefore,  not  necessary  ®®^"* 
in  this  case,  to  consider  what  effect,  suing  out  any  Watms's 
process  against  him  would  have ;  and  particularly, 
whether  the-  process  of  outlawry  could  be  used,  see 
3  BL  Cam.  283.     The  English  law  is  clear,  that  ac- 
tions on  joint  obligations  must  be  against  all  the  obli- 
gors living ;  and  that  the  representatives  of  any  of 
the  obligors  who  are  dead,  cannot  be  sued  while 
any  other  of  the  joint  obligors  are  alive.     The  sur- 
vivors alone  are  liable  at  law.    See  1  Hen.  J.  Man. 
306.     1  Do.  61. 


CoLCocK  and  Bat,  Js.  cdhcurred. 


K.  B.    Bj  Jiidg«  Brevard.    **  The  word»joinihf  and  tetferalfy  vere 
«ot  imerted  in  tbe  obligation. 


if ' 


A 
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COIVMBIA 

Kov.1813. 

Gait 
Ltwnu 


Columbia^  Kimtmhei-  Term^  1812. 


James  Galt    ^  PvcnTj:^  for  the  M)tion. 

vs.  > 

Joel  Lewis.  J  Taylor,  Contra. 


Trespas  to  try  titles. 

A  p«p-  NoTT,  J.  The  only  question  in  this  case,  is, 
f^^^  whether  a  purchaser  of  land  under  execution,  shall, 
■heriflft  in  an  action  to  recover  the  possession,  be  required 
action  to  to  shew  that  the  party  against  whom  the  execution 
SoSI^da  ^^  obtained  had  a  good  title }  or  whether  the  judg- 
5!?"i  •       ment,  execution  and  sherilPs  deed  shall  be  received, 

third   pep-  ... 

Bon,  mutt  as  conclusive  evidence  of  title,  until  the  defendant 
«c*m  Uic  shows  a  better. 

perton 
mndntt 

^om  the      If  the  land  had  been  sold  as  the  property  of  the 

execution  ,      ,  i.      r       j 

issued.  present  defendant,  the  plaintiff  would  not  be  requir- 
iiTcMes  rf  ed  to  go  further  back  than  the  judgment ;  but  the 
^t©d  es!  sheriff's  deed  can  be  no  evidence  against  a  third 
utes.  Bod  person.  Indeed,  the  law  has  been  so  long  settled  on 
Mitchell  this  subjcct,  by  the  decisions  of  our  courts,  that  if  I 
pun:haser^  had  any  doubt  on  the  subject  myself,  I  should  now 
^JJJJJJ^_  think  it  ought  not  again  to  be  called  in  question, 
cd  to  the  I  cannot  call  to  mind  any  particular  case,  where  this 
dium  of.  point  has  been  directly  decided  in  this  court ;  but 
not 'recov-  ^  J^MW  several  in  which  it  has  been  collaterally  in- 
Scil^i!*^'*^  volved ;  and  I  have  not  even  heard  a  solitary  dictum 
tide  in  the  that  the  plaintiff  need  not  produce  his  whole  claim 


n 
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«f  tities.     I  believe  I  may  say,  witliout  the  fear  of  Coimtai* 

,  Nov.  1812 

contradiction^  that  the  decisions  on  the  circuits  have  si^->rs^ 
been  uniform^  for  the  last  twenty  years  at  least;     If  ^^^^'' 
there  have  been  any  to  the  cfontrary^  they  have  not  Vmyiriif 
come  to  my  knowledge ;  and  if  there  have  been  none 
in  this  court,  it  has  been  because  the  universal  opin- 
ion of  the  bar  has  been  that  the  law  was  settled. 
But  if  there  have  been  no  cases  embraciilg  the  same 
point,  there  have  been  several  embracing  the  same 
principle.     The  case  of  Bodderi  and  Mitchellj  was 
an  action  to  try  titles  to  land  sold  by  the  conpimi^- 
noners  of  confiscated  estates.     In  that  case,  it  was 
contended  that  the  plaintiff  ought  not  to  be  driven 
further  back  in  his  chain  of  title,  than  to  the  deed 
from  the  commissioners ;  but  the  court  required  him 
to  shew  that  the  land  did  belong  to  the  person  whoscf 
property  had  been  confiscated ;  and  on  an  appeal  to      ^ 
this  court,  that  opinion  was  unanimously  supported^ 
I  would  now  ask,  where  is  the  difference  between 
the  two  cases  in  point  of  principle.     In  one  case  a 
judgment  had  been  obtained  against  a  person ;    in 
the  other,  his  property  had  been  confiscated.     But      ^ 
neither  the  judgment  in  the  oiie  case,  nor  the  actio^ 
confiscation  in  the  other,  determined  any  thing  with 
regard  to  the  right  to  any  specific  piece  of  proper-^ 
ty :     And  I  can  see  no  reason  why  the  sheriff's  deed 
should   be  higher  evidence  in  one  case,  than  thtf 
deed  of  the  commissioners  in  the  other. 

In  the  same  term,  a  still  stronger  case  was  decided^ 
by  this  court,  and  decided  unanimously.  One  Buffing* 
tan  had  mortgaged  land  to  the  state,  for  a  loan  (^  pa-*  « 

21 
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S^^J^2  P^i'^'^cdiuin-  Not  haying  paid  up  the  instalments  and 
interest^  according  to  the  provisions  of  the  act^  the 
sheriff  was  ordered  by  a  resolution^  or  act  of  the 
Legislature,  to  sell  the  mortgaged  premises.  •Alex- 
ander McKee  became  the  purchaser.  In  an  action 
for  the  land  he  was  non-suited,  because  he  could  not 
show  a  title  in  Buffington :  and  that  decision  was 
confirmed  in  this  court,  unanimously. 

Here  the  Legislature  had  directed  the  specific 
property  to  be  sold ;  nothing  had  been  left  to  the 
discretion  of  the  sheriff;  the  purchaser  had  bought 
on  the  faith  and  credit  of  the  state ;  yet  the  court 
held  the  sheriff's  deed  not  sufficient  evidence  of  ti- 
tle. If  these  cases  are  not  conclusive,  it  appears  to 
me,  we  may  consider  the  decisions  of  this  court,  as 
^^  sounding  brass,  or  a  tinkling  cymbal.'^ 

Having  considered  the  case  upon  authorities,  let 
Hs  now  consider  it  upon  principle. 

A  judgment  and  execution  is  obtained  against  A. 
the  slieriff  levieij  on  the  property  of  B.  and  sells  it 
to  C.  He  brings  his  actions  against  B.  who  pep- 
haps  may  hold  under  a  grant  a  hundred  and  fifty 
years  old,  with  a  claim  of  title  consisting  of  fifty  dif- 
ferent deeds ;  yet  if,  by  the  wear  and  tear  of  time, 
by  the  ravages  of  war  or  fire,  or  by  accident,  a  sin- 
single  deed  has  been  lost  or  destroyed ;  or  if,  in  the 
subdivisions  of  any  of  the  large  tracts  formerly  gran- 
ted in  this  state,  some  deeds  have  gone  into  one 
hand,  and  some  into  another,  of  the  purchasevs,  and 
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the  defendant  may  not  be  able  to  account  for  the  cohw^ia 
loss  of  absence,  he  must  lose  his  land ;  ■  because,  for- 
sooth, the  sheriff  has  been  pleased  to  say  it  belonged  ^^^"^ 
to  B.^  and  not  to  A.     It  would  be  introducing  a  new  Lbwia 
principle,  that  has  never  prevailed  in  this  state  be- 
fore.    It  would  be  placing  the  whole  country  in  a 
state  of  pure  vassall/ige  to  the  sheriff.     Every  man 
would  hold  his  property  at  the  sovereign  will  and 
pleasure  of  that  officer,  unless  he  could  trace  up  hia 
right  by  a  regular,  legal  chain  of  title.     It  would 
be  reversing  the  long  established,  and  universally 
prevailing,  rule  of  law,  that  the  plaintiff  must  re- 
cover on  the  strength  of  his  own  title,  and  not  on 
the  weakness  of  that  of  his  adversary.     I  am  sensi- 
ble of  the  difficulty  which  will  accrue  to  purchasers, 
at  sheriff's  sales,  by  this  decisioi^ ;    but  it  is  a  diffi- 
culty of  their  own  creation.     No  person  is  bound        • 
to  purchase  at  a  sheriff's  sale,  and  no  prudent  man 
will  do  so^  unless  he  can  first  ascertain  that  he  can 
get  ft  good  title.     The  maxim,  ^^  caveat  emptor ^^ 
applies  as  well  to  such  purchasers  as  others.  » 

My  opinion  is,  that  the  motion  ought  to  be  disp> 
charged. 

Smith  and  Orihke,  Js.  concurred. 


Brbvard,  J.  The  sheriff's  deed  was  certainly 
evidence,  together  with  the  execution,  of  a  convey- 
ance of  all  the  estate,  and  vendible  interest  of  John 
Morris ;  but  it  was  not,  in  my  opinion^  any  evi- 
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Sovlms!  ^^^^^  ^^  *  ^^^^  ^^^  ^^  Morris,  or  that  he  had  a  le- 
gal interest  in  the  land>  which  might  be  seized  and 
sold  by  the  sheriff- 

ft 

}t  is  not  necessary  now  to  decide^  what  evidence 
diall  be  considered  sufficient,  of  a  title  in  a  debtor^ 
against  whom  judgment  has  been  obtained  and  exe- 
cution issued ;  and  land,  or  other  property  has  been 
taken  by  the  sheriff,  by  virtue  of  such  execution^ 
where  the  evidence  of  a  title,  or  of  a  legal  and  ven- 
dible interest,  (independently  of  the  sheriff's  sale  and 
conveyance,)  is  the  question  before  the  jury ;  or 
what  would  be  sufficient  evidence  to  go  to  the  jury. 
Doubtless,  there  would  be  great  room  for  presum  p- 
don ;  as  it  might,  and  often  would  be,  die  interest  of 
the  debtor  to  conceal  the  evidence  of  his  title. 

Long  continued  possession  would  afford  strong  ev- 
idence of  title ;  and,  perhaps,  being  in  possession  as 
owner,  at  the  time  of  the  sheriff'^  levy,  oi^ht  to  be 
considered,  in  such  case,  as  sufficient  prima  facie  ev* 
idence  of  the  title  in  the  occupant,  to  require  con- 
trsiry  evidence  to  rebut  the  presumption  it  would  au- 
thorise. In  this  case,  however,  there  was  no  evi- 
idence  given,  or  offered  to  be  g  i ven,  so  far  as  I 
have  been  able  to  collect,  which  was  sufficient  to  au- 
thorise the  jury,  upon  the  most  favourable  construe- 
ttion  of  it,  to  find  that  John  Morris  had  any  legal 
interest  in  the  land,  which  the  sheriff  could  sell  un* 
der  exectition.  I  am,  therefore,  of  opinion  that  th^ 
nonsuit  was  rightly  ordered^  and  that  it  ought  not 
to  be  set  aside. 
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Columbia 

CaLUHBU^  J^ovember  Term,  1812. 


Stats 

The  State 

Oeobgb  Bruce^ 

Daniel  Dubose,  et  al.  Man- 
agers of  Darlington  Elec- 
tion for  i^eriff. 


Levy,  for  the  Mo-  g^^^; 

Hon.  etal. 

Blanding,  Contra. 


MotioQ  to  reverse  decision^  and  to  set  aside  a 
writ  of  mandamus. 

Tried  before  his  honour,  Judge  Smith.  In  this 
case  a  suggestion  was  filed  by  the  plaintiff  to  obtain 
a  writ  of  mandamus  against  the  defendantS|  requi- 
ring them  to  return  JVathan  Hanks  duly  elected 
sheriff  of  Darlington  District.  The  facts  charged  in 
the  suggestion,  were,  that  the  said  managers,  on  the 
Thursday  next,after  the  said  election,attended  at  Dar 
lington  court-house,and  after  counting  the  votes  giv- 
en at  the  election,  found,  and  declared  that  JVathan 
Hanks  was  elected,  by  a  majority  of  forty-seven 
votes.  The  answer  of  three  of  tJhe  defendants,  which 
the  other  three  concurred  in,  to  the  best  of  their 
knowledge,  admitted  there  were  forty  seven  votes 
in  favour  of  JVathan  Hanks,  and  proclaiined  the 
same ;  but  did  not  declare  Hanks  duly  elected,  be- 
cause John  Mc  J?a,  the  other  candidate,  served 
them  with  a  notice  that  he  intended  to  contest  the 
election,  and  set  forth  his  grounds 

Upon  the  trial  of  the  slid  election,  the  said  man* 
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Nov'i8i2*  *S^^  presided,  and  after  full  investigation,  they  de- 
clared void  forty-seven  of  Hank^  votes,  which  left 
the  votes  of  each  candidate  equal,  and  the  said  man- 
agers certified  to  the  governor,  that  the  election  was 
void,  and  the  governor  appointed  the  said  John  Me 
Jta.  It  was  also  proven  to  the  managers,  that  but 
one  of  the  said  managers  appointed  to  hold  the  poll 
at  Darlington  court-house  attended  and  received 
the  votes,  and  that  only  three  of  the  six  managers 
appointed  to  hold  the  said  election,  attended  at  the 
counting  of  the  votes.  His  Honor  decided  that  the 
grounds  upon  which  a  number  of  the  said  votes  in 
favour  of  Hanks  had  been  rejected  as  bad,  were  in-* 
sufficient,  and  it  then  appeared  that  the  said  JVa- 
Jthan  Hanks  had  a  majority  in  his  favour. 

,The  defendants  showed  cause  why  the  writ  of 
mandamtui  should  not  issue. 

1st,  That  this  court  had  no  jurisdiction,  because 
the  legislature  has  given  the  managers  a  judicial,  and 
discretionary  power  to  judge  of,  and  determine  con- 
tested elections  for  sheriffs,  without  making  them  li- 
able to  the  controul  of  any  other  tribunal. 

2d,  That  having  fulfilled  the  duti,es  of  their  ap- 
pointment, and  made  a  determination  thereof,  ac- 
cording to  their  best  judgment,  their  duties  and  of- 
fice were  then  at  an  end. 

3d,  That  this  court  has  not  any  power  to  compel 
diem  to  decide,  according  to  any  judgment  but  th^ 
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•wH ;  nor  to  pronounce  a  new  judgment^  after  they  B^^^^V^ 
had  decided  the  case  and  given  judgment. 

Stitb 

4th^  The  party  had  another  remedy  besides  ap-  bbvcb 
pealing  to  a  writ  of  mandamtis. 

5th.  The  office  being  not  vacant^  the  officers  had 
BO  right  to  act.  % 

6th^  That  all  the  votes  taken  at  the  poll,  holden 
at  Darlington  court-house^  which  amounted  to  a 
greater  number  that  Hank?s  majority,  were  void : 
because  the  said  votes  were  taken  by  only  one  mana- 
ger, to  wit :  George  Bruce :  although  two  were  ap- 
pointed jointly/!  and  commissioned  by  the  governor 
for  that  purpose ;  the  other  manager  being  absent 
the  whole  time. 

Tth^  Because  but  three,  of  the  six  managers  ap*. 
pointed,  met  at  the  place  specified  by  law  to  count 
the  votes,  &c.  the  other  three  were  absent  the  whole 
time. 

8tb,  Because  a  writ  of  mandamus  could  not  is-^ 
sue  against  them,  inasmuch  as  their  office  was  a 
voluntary  one,  which  they  had  a  right  to  refuse 
the  acceptance  of,  and  a  portion  had  a  right  to  de- 
cline acting  on,  when  they  choose. 

His  Honor,  overruled  the  defendants,  on  each  of 
these  grounds,  and  ordered  a  writ^  of  mandamu  tois- 
sue  against  the  said  managers,  requiring  them  to  cer- 
tify the  said  Mithan  Hanh^  duly  elected  sheriff  of 
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N^8^.  Darlington  district  The  defendants  now  moved 
that  the  decision  of  his  Honor  be  reversed^  and  the 
writ  of  mandamtis  set  aside^  on  the  ground  that  ho 
mistook  the  laws^  and  gave  judgment  contrary  to  law 
and  evidence. 


CoLCOCK^  J.  Ii(  this  case  I  shall  take  no  notice 
of  the  facts  which  have  been  brought  to  the  view  of 
Uie  courts  as  to  th^  ill^ality  of  the  votes  gif^en^  and 
the  conduct  of  the  managers.  I  feel  no  inclinaticm 
to  extend  the  cognizance  of  this  courts  and  am  of 
opinion  that  we  have  no  power  to  interfere  in  the 
present  contest.  I  would  remark  here^  that  through- 
out the  argument^  the  persons  who  decided  tiiis 
questin^  are  spoken  of  as  managers  of  an  election. 
It  is  true^  that  they  acted  in  that  capacity  in  receiv- 
ing the  votes ;  but  when  the  question  of  the  right  to 
the  office  was  to  be  tried^  diey  acted  as  a  court  for 
the  purposes^  (says  the  act)  of  hearing  and  deter- 
mining (oyer  and  terminer^)  the  matter  in  dispute^ 
and  of  course  were  vested  with  judicial  powers ;  and 
being  so  vested  without  an  appeal^  their  decision  is 
final  and  conclusive.  In  all  the  variety  of  cases^ 
which  have  been  quoted  from  English  authorities,  it 
will  be  observed,  that  there  was  no  other  tribunal  to 
which  the  contending  parties  could  resort,  but  to 
the  court  of  King's  Bench.  But  here,  the  legisla- 
ture have  expressly  provided  a  tribunal,  by  which 
the  right  of  these  persons  could  be  decided.  Had 
they  not  done  so,  we  should  have  taken  into  conside- 
ration their  conduct  as  managers*     It  was  urged  that 
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this  court  should  do  so,  because  the  court  and  mana-  S^^^fgVo 
gers  were  the  same  persons.  This  argument  diay, 
with  propriety,  be  urged  to  the  Legislature,  that  it  ^'*'^™ 
was  not  proper  to  make  the  managers  judges  of  the  Brucb. 
.  correctness  of  their  own  conduct ;  but  it  can  weigh 
nothing  with  me.  The  case  relied  on,  from  Bay^s 
'Reports  of  the  commissioners  of  the  tobacco  inspec- 
tion, bears  no  analogy  in  my  mind  to  die  present 
case ;  because  the  pywer  given,  was  a  ministerial 
one,  and  a  rule  of  conduct  was  prescribed  by  the 
act.  In  all  such  cases,  the  Court  of  Sessions  will  say 
how  persons  shall  act,  but  when  a  judicial  authority 
is  given,  they  can  only  say  they  shall  act,  but  will 
not  say  haw.  Strang^ s  Rep.  881 .  892.  3  Birmey^s 
Hep.  273.  Here  the  persons  appointed  by.the  Le- 
gislature have  acted ;  and  I  an^  of  opinion  that  we 
cannot,  with  propriety,  question  the  justneis  of  their 
decision.  And  further,  it  is  a  matter  of  importance 
to  the  community  that  there  should  be  a  sheriiT,  al- 
though it  be  not  a  matter  of  importance  who  it  may 
be.  The  Legislature,  it  is  probable,  intended  thb 
as  a  summary  and  expiditious  mode  of  deciding,  and 
I  think  never  contemplated  the  interference  of  any 
other  court.  I  am  therefore  in  favour  of  the  mo- 
tion. 


Brevabd,  J.  The  motion  in  this  case,  is  to  re- 
rerse  the  decision  of  the  court  of  General  Sessions, 
for  the  district  ot  Darlington,  by  which  a  peremp- 
tory mandamus  was  ordered  to  issue  to  the  defend- 

22 
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Nov!idi2t  ^^^9  ^  managers  of  an  election  for  sheriff  of  the  said 
district^  commanding  them  to  certify  to  the  govem- 
our  of  the  state^  the  due  election  of  the  prosecutor^ 
JSfathan  Hanks j  to  fill  the  office  of  sheriff  of  the  said 
district^  pursuant  to  -a  late  act  of  die  Legislature  of 
this  state. 

« 

An  application  was  made,  by  way  of  suggesticm^ 
to  the  district  court,  for  a  condii^ional  mandamus;  oTj 
in  the  alternative,  to  certify  as  required  by  the  pro- 
secutor, or  shew  cause  to  the  contrary.  The  cause 
shown. was  deemed  insufficient,  and  the  conditional 
mandamtts  issued.  The  service  of ^  this  mandamus 
was  accepted  by  the  defendants.  The  supposal  of 
the  writ,  states,  that  the  office  of  sheriff  of  Darling- 
ton district  being  vacant ;  and  the  defendants  being 
appointed  managers  to  conduct  an  election  of  an  of- 
ficer to  supply  the  vacancy,  according  to  law,  held 
an  election  for  that  purpose,  the  result  of  which  was> 
that  the  prosecutor  (jETanA*,)  was  duly  elected ;  and 
was  declared  so  to  be,  by  a  majority  of  forty  seven 
votes. 

The  writ  was  returnable  to  the  court  of  General 
Sessions,  then  sitting  in  Darlington  district,  on  the 
Friday  next,  after  the  teste  thereof ;  viz.  the  third 
Monday  in  March,  1812.  The  defendants  appear- 
ed and  made  a  return  to  this  effect :  That  the  office 
being  vacant,  as  stated  in  the  writ,  the  defendants 
were  appointed  managers  of  an  election  to  fill  the 
vacancy,  pursuant  to  directions  from  the  executive, 
and  agreeably  to  law.     That  three  of  them  only. 
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irere  present  when  the  votes  were  counted.    That  ^°''?l"i^ 

,,,,,,,  Nov  1812. 

the  prosecutor  was  not  declared  duly  elected^  nor  s^'-'-^^^w 
considered  so  to  be.     That  a  scrutiny  was  demand-  Statx 
ed  by  John  Mc  Ra^  a  candidate  for  the  office ;  and  bbvcx; 
that  upon  a  ftiU  hearing  upon  the  scrutiny^  it  did  not 
appear  that  the  prosecutor  had  a  majority  of  legal 
votes.     A^d  that  in  duty  and  conscience^  the  de- 
fendants refused  to  certify  to  the  governor,  the  elec; 
tion  of  the  prosecutor,  but  certified  for  reasons  set 
forth^  m  the  returns,  that  the  election  was  null  and 
void. 

To  sundry  facts  and  circumstances,  set  forth  in  the 
supposal  of  the  iprrit,  tending  to  charge  the  defend- 
ants with  partiality  and  misconduct  as  managers, 
they  reply  in  detail ;  and  enter  into  particular  vin- 
dication  of  their  conduct  and  characters ;  ^nd  close, 
by  submitting  the  following  facts  and  legal  quesr 
tions,  viz: 

They  alledge  that  Peter  Edwcasda  was  appointed, 
together  with  George  Brucey  to  manage  the  election 
held  at  Darlington  court-house ;  and  that  the  elec- 
tion at  that  place  was  conducted  by  George  Bruce 
alone  j  which  was  not  according  to  the  directions  of 
the  Legislature.  They  further  alledge,  that  only 
three  of  the  six  managers  appointed,  met  at  the  place 
appointed  for  constituting  the  votes,  and  declaring 
the  election.  And  they  submit,  whether  the  elec- 
tion ought  not  to  be  considered  void,  as  it  was  not 
managed  by  all  the  managers  appointed  to  manage 
the  same,  conjunctively,  but  by  some  of  them  in  the 
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CotTOBH  absence  of  the  others,  and  without  their  assistance 

K0V.1812.  ^ 

v^-v^iw  or  concurrence.  They  also  submit^  whether  they 
Stati  can  legally  be  compelled  to  make  any  other  decision. 
Bbucb.  than  that  which  they  did  make ;  or  to  decide  by  any 
other  judgment  than  their  own,-  howeVer  incorrect 
it  may  seem  to  be ;  as  in  quality  of  winagers^  they 
exercised  a  judicial  discretion,  and  did  not  act  in  e 
mere  ministerial  capacity.  It  was  objected^  and 
argued  in  ttie  district  court,  that  the  returp  ought 
to  be  quashed  for  inconsistency ;  because  after  set- 
ting forth  the  proceedings  of  the  defendants  as  mana- 
gersj  and  stating  facts  and  reasons  in  justification  of 
their  conduct  as  such,  the  return  goes  on  to  state 
other  facts  and  reasons ,  to  show  that  the  defendants 
eould  not  legally  act  as  managers  in  the  premises^ 
and  were  incpmpetent  to  hold  and  declare  the  elec- 
tion. 

Part  of  the  return  was  quashed  for  inconsistency ; 
and  that  which  was  not  quashed  being  adjudged  in- 
sufficient, a  peremptory  mandamus  was  ordered  to 
issue.  From  this  decision  of  the  district  court,  the 
defendants  entered  an  appeal,  which  is  the  subject 
of  the  present  motion.  To  form  a  correct  opinion^ 
^respecting  the  propriety  and  sufficiency  of  the  re- 
turn, and  the  legality  of  the  decision  of  the  district 
court,  it  will  be  necessary  to  attend  to  the  act  of  As- 
sembly, passed  in  the  year  1808,  authorising  the 
election  of  sheriffs  of  the  several  district  courts  by 
the  resolution  of  the  Legislature,  appointing  the 
pianagers  of  elections  for  members  of  the  Legislature 
passed  in  December,  1809. 
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The  Act  of  1808,  declares  that  in  ca^e  any  va-  S^^\^l^ 
cancy  shall  happen,  m  the  office  of  sheriff  of  any  dis- 
trict court,  by  deadi,  removal  out  of  the  state,  re-  ®*^*" 
signation,  removal  from,  or  expiration  of  office,  or  ^wci 
otherwise,  the  c^me  shall  be  filled  by  an  election  ;^  to 
be  held  and  conducted  as  elections  for  members  of 
of  the  state  Legifilature,  after  twenty  days  notice  by 
advertisement.  And  th#  managers  are  required  to 
meet  on  Thursday  next,  after  the  election,  to  count 
over  the  votes  and  declare  the  election.  They  arc 
also  required  to  certify  to  the  governor,  that  the 
person  who  shall  have  the  greatest  number  of  votes 
has  been  duly  elected  ;  unless  the  election  shall  be 
contested,  in  which  case,  the  mananagers  are  au- 
theriaed  and  required  to  determine  such  contested 
election,  on  the  grounds  stated  by  the  person  who 
shall  contest  the  same,  on  the  day  the  votes  are 
counted  over.  The  act  further  declares,  that  if  the 
election  is  not  determined  to  be  void,  the  managers 
shall  certify  to  the  governor,  that  the  person  having 
a  plurality  of  votes  has  been  didy  elected.  And  the 
goveraor  shall  commission  that  person,  who  shall  be 
certified  to  him  as  having  been  duly  elected.  If  ne 
person  shall  have  a  plurality  of  votes,  the  managers 
shall  certify  accordingly;  and  the  governor  shall 
fin  up  the  vacancy  in  the  interim  until  an  election 
shall  take  place.  So  where  an  election  shall  be  de- 
clared void,  the  governor  shall  supply  the  vacancy. 


The  resolutions  of  the  Legislature,  appointing 
managers  of  the  elections  for  members  of  the  senate, 
and  house  of  representatives  of  this  state,  (whe 
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N^lma!  ^^^  managers  of  the  elections  for  sheriflfe^  at  the 
time  when  the  election  in  question  was  directed  to 
be  held^}  passed  in  Decemberi  1809.  By  the  reso- 
lution relating  to  Darlington  distAct^  it  appears  that 
George  Bruce^  and  Peter  Edwards^  were  appointed 
to  manage  the  election  at  Darlington  court-house  ; 
William  Brantlett  and  Moses  Waters^  to  manage 
at  £lifuh  Hutaon^s:  aid  Daniel  Dubose  and 
Creorge  Ilugginsy  to  manage  at  Enos  Jame^. 

This  resolution  directs,  that  one  manager  for  each 
place  of  election,  shall  meet  at  Darlington  court- 
house, to  count  over  the  votes,  and  declare  the 
election.  From  these  premises  I  proceed  to  en* 
quire  1st,  Whether  the  proper  legal  remedy  in  a 
ease  like  the  present,  is  by  a  writ  of  mandamus ; 
and  if  it  is,  2nd,  Whether  under  the  circumstances 
of  this  case,  the  prosecutor  is  entitled  to  the  benefit 
of  it.  This  last  enquiry  will  involve  the  question^ 
whether  the  return  to  the  writ,  ought  to  be  deemed 
sufficient ;  and  whedker  although  it  may  be,  in  some 
respects,  defective,  a  peremptory  mandctmus  ought 
to  issue. 

Ist,  A  mandamus  is  a  criminal  process^  relative 
to  civil  rights.  In  England  it  issues  out  of  the 
King's  Bench,  and  is  denominated  a  prerogative 
writ.  In  this  country,  the  sources  of  all  power  and 
prerogative  is  the  people.  For  the  public  good^ 
the  Courts  of  Sessions,  of  this  state,  are  entitled  to 
exercise  the  same  authority,  and  general  super- 
intendeecy   over    all    inferior    jurisdictions,  aojl 
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person^   which   the   Court   of  £ing's  Bench^  in  E^^'J^^cf 
England^  has  a  right  to  exercise ;  to  Qfimpel  them 
to  do  justice^  in  matters  appertaining  to  their  ofBicc  stat», 
and  duty^  and  to  'enforce  obedience  to  acts  -of  the  Mum 
Legidatvre.     And  it  is  more  especially  the  diity*t>f  ^   ' 
tlM  courts^  to  exercise  this  power^  where  the  admin- 
istratkm  of  justice^  and  the  public  inttrest  is  con* 
eemed.    Butt.  A*.  P.  199.    8  Black.  Com.  110. 
2  Bsp.  Dig/ 665.     3  Burr.  1267. 

In  all  cases^  where  diere  is  a  specific^  legal  rights 
there  ought  to  be  a  specific^  legal  remedy ;  and  I 
believe  it  may  be  safely  asserted^  as  a  general  .prop- 
osition^ that  where  there  is^  with  us^  such  a  .  rights 
there  is  also  a  corresponding  remedy.  It  is  an  es- 
tablished maxim  of  law^  that  where  there  is  a  spe- 
cific, legal  right,  and  no  other  specific^  legal  and  op- 
erative  remedy y  a  mandamtAS  is  a  proper  remedy, 
upon  reasons  of  justice,  and  public  policy,  to  pre- 
serve order  and  good  government.  Where  any  one 
has  been  unlawfully  kept  out,  or  dispossessed,  of  an 
oftce,  to  which  he  is  entitled,  it  lies  to  admit,  or  to 
restore  him.  4  Burr.  2044.  3  Burr.  1266.  1 
Black.  Bep.  547. 

It  is  always  incumbent  upon  him,  who  claims  the 
benefit  of  this  process,  to  shew ;  1st,  That  he  has  a 
specific,  legal  right ;  and,  2nd,  That  he  has  no  oth- 
er specific,  legal  remedy. 

It  must  be  admitted,  that  the  office  of  sheriff  is  of 
considerable  importance  to  the  public :  and  it  mate- 
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c»*«>^  rially  conceros  tfie  administration  of  justice,  end  the 
peace  and  good  order  of  civil  society.  It  is  inter- 
esting to  the  public,  that  an  oflcer  of  such  consid- 
eration, if  he  has  a  right  to  the  office,  and  is  un- 
lawfully kept  out  of  ity  should  be  admitted  to  fill  it ; 
and  if  he  has  been  unjustly  and  illegally  removed 
from  it,  that  he  should  be  restored  to  it,  as  speedily 
as  possible.  It  is  also  an  important  rights  which  the 
individual,  who  is  injured  may  legally  insist  upon, 
and  which  ought  to  be  secured  to  him ;  the  office 
being  one  of  profit  as  well  as  trust. 

It  is  said  to  be  discretionary  in  the  court,  to  grant 
or  refuse  a  mandamus ;  but  a  discretion,  regulated 
by  the  rules  and  principles  of  law,  must  be  \Lnder* 
stood ;  and  not  an  arbitrary  and  capricious  discre- 
tion. Therefore,  every  citizen  must  be  legally  en- 
titled to  the  aid  of  this  process,  who  can  shew  clearly 
to  the  satisfaction  of  the  court,  that  he  has  such  a 
right,  as  the  law  ought  to  protect  and  vindicate, 
and  has  no  other  specific  remedy,  of  which  he  can 
legally  avail  himself. 

If  then,  in  this  case,  it  should  be  admitted  that 
the  prosecutcr  is  entitled  to  fill  the  office  of  sherifi*; 
if  the  defendants  ought  to  have  certified  that  he  was 
duly  elected  to  that  office,  and  that  they  improperly, 
and  illegally,  withhold  their  certificate,  by  means  of 
which  his  commission  is  refused,  and  another  person 
has  been  commissioned  in  his  stead ;  and  if  he  has  no 
other  legal  remedy,  whereby  he  can  obtain  adequate 
relief,  it  seems  beyond  all  doubt,  that  he  is  entitled 
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to  this  wnt  of  mandamus.    Whether  the  prosecu*  S®*-^*** 
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tor  has  made  out  such  a  case^  as  entitles  him  to  the 
writ  upon  these  principles^  or  not,  will  be  the  sub-  Stati 
ject  of  enquiry  in  the  sequel.  Meanwhile,  it  is  ne-  BBuct. 
cessary  to  notice,  and  answer  the  objection  of  the 
defendants,  that  conceding  the  point,  as  to  the  right 
of  the  prosecutor  to  the  certificate  he  claims,  and 
that  the  defendants  unjustly  withhold  it,  yet  that  he 
has  another  specific  legal  remedy,  and  therefore  be 
cannot  be  entitled  to  a  mandamus.  A  qtio  warrant' 
/^,  it  is  pretented  is  the  proper  remedy  in  a  case 
of  this  kind. 


In  this  country,  the  people  being  the  fountain 
of  power  and  jurisdiction,  as  the  crown  is  said  to  be 
in  England,  if  any  person,  or  corporation,  take  upon 
them  to  exercise,  any  office  or  jurisdiction,  without 
being  legally  authorised  so  to  do,  the  court  of  Gen- 
eral Sessions,  possessing  the  powers  of  the  court  of 
King's  Bcinch  in  England,  will  punish  them  for  such 
usurpations  $  and  to  that  end,  it  is  said  wUl  requife 
them  to  show  by  what  authority  they  claim  to  exer* 
cise  any  particular  office  or  jurisdiction.  The 
old  method  of  doing  this  was  by  qtu>  warranto,  whieh 
has  been  changed  to  an  information  in  nature  of  a  guo 
warranto.  The  statute  9  Jinn,  e :  20.  (P.  L.  app : 
Ab.  ip.21 . )  extends  and  facilitates  this  remedy,  im  re- 
lation to  usurpatbns  of,  and  intrusions  into,  or  unlaw- 
fully  holding  of,  the  offices  and  franchises  mentiosed 
in  the  act,  that  is,  corporation  franchises  and  offices. 
2  Just.  282.  9  Coke.  28.  6  Com.  jDig.  162.  2  Str. 
1213.  1  Str.  621  •  299.  4  Bkck.  Com.    2  Jiist. 

23 
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It  is  easy  to  see^  that  this  remedy  cannot  he  pro^ 
perly  applied  in  the  present  case :  firsts  because  the 
office  of  sheriff  is  not  a  corporate  office,  or  franchise : 
secondly,  because  if  it  has  been  filled  by  the  govern- 
or, in  consequence  of  the  certificate  of  the  managers^ 
that  the  election  was  void,  it  has  been  lawfully  fil- 
led ;  and  the  incumbent  is  not  an  usurper,  or  unlaw- 
ful intruder:  and  thirdly,  because,  although  the 
present  incumbent  may  have  intruded  himself  un- 
lawfully into  the  office,  and  although  he  may  be 
ousted  from  it  by  a  quo  warranto^  yet  it  would  not 
follow,  as  a  matter  of  course,  that  the  prosecutor  isr 
entitled  to  fill  the  office,  nor  would  this  process  ad- 
mit him  to  it,  or  reinstate  him  therein. 

Tlie  principal  object  of  a  quo  warrantOj  is  to  as- 
certain disputed  facts,  and  dispossesses  the  person 
who  has  unlawful  possession.  In  this  case  there  is 
DO  necessity  for  ousting  the  person  appointed  ad  in- 
terim. Besides,  it  may  well  be  doubted  whether^ 
consistently  with  the  third  article  of  our  constitu- 
tion, this  mode  of  criminal  prosecution  can  be  legally 
used,  except  in  qui  tarn  prosecutions,  where  the  in^ 
former  is  interested  in  recovering  the  penalty,  and 
which  partake  of  the  nature  of  civil  actions.  4  BL 
Com.  303.     Bac.  Mr.  ^^  Quitam.'^ 

It  appears  to  me,  that  a  palpable  and  gross  viola- 
tion of  public  duty,  by  persons  appointed  to  execute 
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ftn  office^  or  trusty  relating  to  the  public  5  op  the  un-  S®*^"-^ 
lawful  exercise  of  public  functions,  are  offences  pun-  v^-v^Si,/ 
ishable  by  indictment;   and  that  proceedings,  l^ySTATs 
way  of  information,  or  by  quo  warranto ^  are  unne-  bbvg*. 
cessary,  as  well  as  unconstitutional. 

Another  objection,  of  the  defendants,  to  the  pro- 
ceedings by  mandamus  is,  that  the  office  of  man- 
ner of  an  election  cannot  be  imposed*by  law  on 
any  one  :  that  he  who  undertakes  to  act  in  such  an 
office,  does  it  voluntarily y  and  in  discharging  the 
duties  thereof,  acts  gratuitously;  and,  therefore, 
it  is  inferred,  that  he  cannot  be  compelled  to  act 
otherwise,  than  seems  to  him  right  and  proper. 
This  objection  is  not  well  founded  in  reason,  or  the 
principles  of  law.  If  the  office  was  one  which  did 
not  concern  the  public^  the  argument  might  be 
good ;  but  the  office  of  managers  of  elections,  is 
6ne  which  deeply  affects  the  interests  of  society ; 
and  if  any  one  will  accept  the  office,  and  undertake 
to  act  in  it,  (which  he  is  not  compelled  to  do,)  he 
must  take  care  to  act  according  to  law,  and  according 
to  his  best  ability  and  knowledge.  If  he  will  not 
do  so,  the  courts  of  General  Sessions  have  the  pow- 
er, and  it  is  the  duty  of  those  courts,  to  coerce  him, 
and  compel  obedience  to  the  law. 

But  it  is  again  objected  by  the  defendants,  that 
in  the  exercise  of  the  duties  and  powers  of  mana- 
gers, they  acted  judicially y  as  well  as  ministerially ; 
and  that  they  had  a  discretion,  which  cannot  be  exa- 
mined and  controlled  by  any  other  tribunal ;   unless 
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^ITms  ***  ^  '^  punish  them  for  their  misconduct  j  md, 
therefore^  a  mandamus  does  not  lie. 

If  the  decisions  of  the  managers^  in  the  course  of 
the  electidn^  and  in  conducting  the  scrutiny  in  ques* 
tion,  were  in  the  exercise  of  authorities  j&wre/yyttrfi- 
dalj  and  it  appeared  that  they  had  kept  within  their 
jurisdiction ;  notwithstanding  it  might  appear  to 
another  tribimal^  that  their  judgment  was  not  sounds 
and  that  their  decisions  were  erroneous^  yet  no  writ 
of  mandamus  would  lie^  to  oblige  them  to  adopt  any 
other  rule  of  decision^  than  that  which  their  own 
judgment  would  sanction. 

But  the  authority  of  managers  is  not  purely  judi- 
cial. Their  discretion  is  limited,  hy  legal  restraints ; 
and  being  inferior  magistrates  of  a  mixed  character^ 
even  though  they  should  confine  themselves  within 
the  bounds  of  their  jurisdiction :  yet  they  must  be 
subject  to  the  visitatorial  jurisdiction  of  the  court  of 
General  Sessions,  to  regulate  and  correct  them  ia 
the  exercise  of  their  discretionary  power.  10  East, 
403.  7  Easty  92.  If  they. act  from  undue  motives^ 
or  gross  error,  or  misconception  of  the  subject^  it 
seems  unquestionable  that  the  court  of  Creneral  Ses- 
sions may  lawfully  interpose,  to  prevent  a  fisdlure  of 
justice,  and  defect  of  police ;  to  vindicate  the  rights 
of  the  community,  and  promote  the  public  wel&re. 

2nd,  Having  disposed  of  the  objections  to  the 
mode  of  proceeding,  adopted  on  the  part  of  the  pro- 
imutor;  it  remains  to  consider  the  merits  of  his 
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claim,  and  the  sufficiency  of  the  defence,  which  has  ^®''™*!* 
been  made  in  opposition  to  it. 

Statb 

To  authorise  the  interposition  of  the  court  of  bbvc* 
General  Sessions^  by  way  of  mandamm^  it  ought  to 
appear  to  the  satisfaction  of  the  courts  that  there  is 
a  specific,  legal  right,  as  well  as  the  want  of  a  spe- 
cific^ legal  remedy.  The  party^  claiming  the  aid  of 
this  process^  must  show  a  tide ;  at  any  rate^  a  good 
colour  of  title.  Bull.  J^T.  P.  199.  1  Str.  536.  It 
must  be  prima  facie,  a  good  legal  title,  and  not  an 
abstract  moral  right.  Where  the  right  plaintiff  ap- 
pears^  a  mandamus  generally  goes '  upon  the  first 
motion^  to  admit  him  who  has  the  right.  The  writ 
concludes  with  commanding  obedience^  or  cause  to 
be  shewn  to  the  contrary.     Bull.  JST.  P.  201 . 

If  the  return^  upon  the  face  of  it^  is  insufficient, 
the  court  will  grant  a  peremptory  mandamus,  and 
if  that  is  not  obeyed^  an  attachment  for  contempt. 
Esp.  Dig.  686.  If  the  return,  upon  the  face  of  it 
be  good,  but  the  matter  of  it  be  false ;  an  action  up- 
on the  case  lies  for  the  party  injured ^  against  the 
persons  making  such  false  return ;  and  the  return 
may  be  joint  or  several.  The  writ  shall  be  taken 
reddendo  singula  singulis. 

If  the  matter  concern  the  public  government,  and 
no  particular  person  be  so  interested  as  to  maintain 
an  action,  the  court  will  grant  an  information, 
(or  indictment,)  against  the  persons  making  the  false 
return,     Saik.  374.    Bull.  JST.  P.  202.     If  the  re- 
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coii«"A  turn  be  falsified^  the  court  will  grant  a  peremptory 
v^^^v-^K^  mandamus.  Salk.  340.  This  was  the  method  of 
Stati  proceeding  at  common  law.  •  The  statute  9  jinny  c. 
Bmuci  20.  extends  and  facilitates  the  procedure^  in  relation 
to  corporate  offices^  and  franchises. 

• 

The  prosecutor  in  this  case,  having  shewn  a  inri- 
ma  facie  legal  tide  to  the  certificate  claimed  irom 
the  defendants ;  if  no  return  had  been  made,  or  if 
the  return,  upon  the  face  of  it,  appeared  manifestly 
insufficient,  it  was  certainly  right  to  grant  a  peremp* 
tory  mandamus^  to  compel  the  defendants  to  do  the 
act  required  of  them,  which  it  would  appear  to  be 
their  duty  to  do.  But,  it  seems  to  me,  the  return 
upon  the  face  of  it,  is  substantially  sufficient,  though 
the  matter  of  it  may  be,  for  ought  I  know,  £dse. 

If  the  return  is  substantially  sufficient,  upon  the 
face  of  it,  the  court  ought  not  to  have  granted  a 
peremptory  mandamus,  until  the  return  was  falsi- 
fied in  a  civil  action,  or  criminal  prosecution,  where- 
in the  disputed  facts  had  been  tried  and  ascertained 
by  a  jury.  Doug.  157.  The  return  is  clear  and 
^express,  that  the  prosecutor  was  not  duly  elected  ; 
And  the  facts  are  stated  from  which  this  conclusion 
is  drawn.  Some  of  these  facts  have  been  contra* 
verted,  by  the  prosecutor ;  but  they  cannot  be  le- 
gally decided  on,  but  by  A  jury.  3  Burr.  1265  •  1 
Wils.  266. 

Before  the  mandamus  was  granted,  it  ought  to 
have  appeared  that  there  had  been  a  default.  JST. 
P.  199. 
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From  the  return,  it  does  not  appear  that  there  S?^™"iJ 

.1  ,  1  .  Nov.1812. 

was  any  default^  which  can  be  construed  to  give  any 
Tight  or  title  to  the  prosecutor ;  without  prejudging  ®''^" 
questions  of  fact^  which  are  properly  triable  by  a  bhucs. 
jury. 

The  court  will  never  presume  that  a  public  offi-* . 
cer  has  not  done  his  duty.  There  is  no  proof  that 
the  managers  have  been  wanting  in  integrity ;  that 
they  have  violated  their  oaths.  If  they  have  acted 
ignorantly^  mistaken  their  duty^  and  made  a  false^  or 
inconsistent  return ;  yet^  if  the  right  of  the  plaintiff 
is  still  doubtful^  the  court  ought  not  to  grant  a  per- 
emptory  mandamus.  2  JEsp.  Dig.  665.  But  it 
has  been  said^  the  return  is  inconsistent^  and  the 
greater  part  of  it  was  quashed  for  that  cause  ;  and 
the  rest  of  the  return  being  insufficient  on  the  face 
of  it^  the  court  did  right  io^  granting  a  peremptory 
mandamus.  To  this  I  answer^  that  if  the  return 
could  be  considered  so  inconsistent^  as  to  justify  the 
court  in  quashing  it^  yet  I  think  it  would  have  been 
more  advisable  to  have  afforded  the  defendants  an 
opportunity  of  amending  it;  especially  as  they  act- 
ed under  the  obligation  of  an  oath^  in  a  public  capa- 
city^  and  cannot  be  supposed  well  versed  in. matters 
of  this  sort^  wherein  scientific  skilly  and  technical  in- 
genuity may  be  necessary  to  a  complete  legal  de- 
fence. In  addition  to  this,  it  may  be  worthy  of  con- 
sideration^ that  there  might  be  some  danger^  from 
negligence  or  design  of  bringing  into  an  important 
public  office,  a  man  who  is  not  the  choice  of  those 
by  whom  he  ought  to  be  fairly  elected,  by  the  mere 


184  JUDICIAL  DECISIONS  IN  THE 

S'^TSo*  inconristency  of  a  return  to  a  mandamtts.  But, 
waiving  every  consideration  of  this  sort^  I  am  of 
opinion  the  return  is  not  justly  chargeable  with  in- 
consistency^ and  that  it  ought  not  to  have  been 
quashed.  I  admit  that  a  return  to  a  mandamnSf 
may  be  quashed  for  inconsistency.  5  Term.  Rep. 
66.  But  I  deny  that  in  this  case^  there  was  any 
such  inconsistency,  as  is  to  be  found  in  the  cases 
where  the  return  has  been  quashed.  In  the  case  of 
the  King  vs.  Mayor  of  Yorky  (5  Thrm.  Rep.  66.) 
the  return  stated,  that  Sinclair  was  duly  elected ; 
which  could  not  be  the  case,  if  the  council  had  not 
been  lawfully  assembled  ;  and  then  it  proceeded  to 
state,  that  the  council  was  not  lawfully  convened, 
which  is  a  palpable  inconsistency.  There  is  no  such 
inconsistency  in  the  present  case.  The  defendants 
state  the  (acts,  which  it  was  their  duty  to  do,  and 
submit  the  questions  ariising  from  them  to  the  court. 
They  do  indeed  state,  that  the  election  was  held, 
and  conducted,  and  the  scrutiny  disposed  of,  in  the 
manner  they  represent ;  but  they  do  not  say  that  it 
was  a  lawful  election ;  but  on  the  contrary,  that  the 
election  was  illegal  and  void :  so,  that  however  in- 
consistently they  may  have  acted  in  managing  the 
election,  and  conducting  the  scrutiny,  no  inconsis* 
tency  is  found  in  the  return. 

The  return  is  clear  and  distinct,  in  stating  that 
the  prosecutor  was  not  duty  elected^  by  a  plurality 
of  I^gal  votes^  nor  considered  to  be  so ;  and  that  the 
election  upon  a  scrutiny  was  declared  to  be  void. 
The  inconsistency  is  not  found  in  the  general  result, 


«* 
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or  conclusion  from  the  facts  set  forth ;  the  return  S?*™"^ 

1        1.  .  1  •  •  .  •       ^i:    Nov.1812. 

only  shews  that  there  was  an  inconsistency  tn  the 
conduct  of  the  managers^  in  first  doings  as  lawful  and  S''^^* 
rights  what  they  afterwards  return  to  be  illegal  and  baugb^ 
void.  This  surely  does  not  impeach  the  return ;  for 
it  was  their  duty  to  state  facts ;  and  it  is  not  im* 
probable  that  after  having  dorie^  what  they  conceived 
at  the  time,  to  be  authorised  and  proper^  they  be- 
came doubtful  of  the  propriety  and  correctness  of  ^ 
what  they  had  done,  or  were  satisfied  >that  it  was 
wrong.  In  either  case  they  have  acted  properly  in 
stating  the  facts,  and  submitting  the  questions  of  law 
arising  from  them,  to  the  court.  And  as  there  is  no 
good  ground  for  questioning  their  integrity,  I  am  of 
opinion  their  return  is  entitled  to  great  indulgence. 
The  greatest  inconsistency  they  have  committed^ 
was,  in  my  opinion,  in  certifying  at  -all,  for  reasons 
I  shall  presently  mention.  It  is  a  reasonable,  and 
wise  rule,  that  if  it  appear  upon  the  face  of  the  re-^ 
turn,  that  the  party  has  no  right  to  the  ofiBice;  though 
in  other  respects  the  return  be  bad,  yet  the  court 
will  not  grant  a  peremptory  mandafnus.  Bull.  JV. 
P.  207.  S.  14.  Say.  39.  The  return  is  conclusive, 
until  falsified  by  the  verdict  of  a  jury,  that  the  party 
in  this  case  has  no  right  to  the  office,  or  to  the  cer- 
tificate he  claims ;  therefore  the  writ  ought  not  to 
issue.  The  return  too,  states  a  material  fact,  which 
must  be  taken  as  true,^  and  which  deserves  the  seri- 
ous consideration  of  this  court.  And  there  is  another 
fact  of  a  like  nature,  which  appears  from  the  proceed'^ 

ings,  and  ought  to  be  noticed.     The  first  is,  thiat  ^ 

24 
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Nov™  12^  P^^^  Edwards  J  one  of  the  persons  who  was  appoin- 
ed  to  manage  the  election  at  Darlington  court-house, 
did  not  appear  there^  and  act  as  manager.  The  se« 
cond  is^  that  the  same  Peter  Edwards  did  not  ap- 
pear^ and  act  with  the  other  persons/appointed  man- 
agers of  the  elections  for  Darlington  district^  at  the 
scrutiny  which  took  place. 

There  is  nothing  in  the  objection,  that  only  three, 
of  the  six  managers,  met  to  count  over  the  votes, 
since  one  manager  from  each  place  of  election  did 
meet ;  and  the  resolution  appointing  the  managers, 
directs  that  it  should  be  so. 

It  is  a  general  rule,  that  where  the  Legislature  ex- 
pressly requires  a  joint  execution  of  a  power ;  or 
wherever  a  power  is  given  to  several  persons  to  do 
any  particular  act,  they  must  all  concur  in  the  exe- 
cution of  it ;  unless  it  should  be  attended  with  mani- 
fest inconvenience  to  obtain  it.  3  Term.  Rep. 
592.  I  do  not  know  how  far  an  argument  ab  incon- 
venicatiy  ought  to  have  weight  in  such  a  case  as  this ; 
because  many  acts,  to  be  done  by  managers,  require 
the  exercise  of  judicial  discretion ;  and  all  acts  of 
judgment  ought  to  be  done  together.  The  persons 
authorised  to  do  the  act,  must  counsel  and  advise, 
deliberate,  and  concur.  The  act  to  be  done  by 
them,  must  be  ''done  uno  Jlatu^  and  proceed  from 
their  united  judgment.  1  Burr.  136.  2  Black. 
Sep.  1017.  3  Ttnw.  Rep.  39.  8  East.  319.  2 
East.  244.  13  Viner^s  Mr.  421.  2  Jmt.  380. 
Co.  Lit.  112.  b.  113.  a.    4  Burr.  2241.     3  Term 


STATE  OF  SOUTff-CAROLINA.  187 

Bep.  199.     1  Bay,  348.     On  this  ground,  I  think  ^l^"^^^^ 
the  election  at  Darlington  court- house  was  illegal, 
and  void ;  and  that  the  proceedings  upon  the  scru-  ^'^^'^^ 
tiny  were  void  also.     Also  that  the  defendants  were  nuucB. 

•mm  Ct  tU» 

not  competent  to  certify  to  the  governor  at  all,  as 
managers,  without  the  concurrence  of  Peter  Ed- 
wardsy  who  was  appointed  jointly  with  them,  to  man- 
age the  elections  for  Darlington  district,  and  certify 
in  favour  of  the  persons  having  the  greatest  number 
of  votes  for  sheriff. 

TTie  managers  are  certainly  empowered,  by  the 
wording  of  the  act  of  1808,  to  determine  that  an 
election  held  for  sheriff  is  void ;  and  so  to  certify  to 
the  governor ;  but  this  must  be  done  by  them  all 
conjointly,  and  not  by  a  majority.  At  any  rate,  they 
must  all  be  present  and  act  together,  though  a  ma-* 
jority  should  have  a  right  to  decide. 

There  is  nothing  I  can  find,  in  any  of  the  acts  of 
the  Legislature,  or  in  the  resolutions  respecting  the 
appointment  of  managers  of  elections,  to  authorise  a 
majority  of  them  to  act,  and  determine  in  cases  of 
election  for  members  of  the  Legislature,  or  of  sheriff. 
It  would  be  wise  perhaps  in  the  Legislature,  to  pro- 
vide against  the  inconveniences  which  may  result 
from  the  obstinacy  of  a  joint  manager,  or  from  acci- 
dent ;  but  until  they  do  so,  I  am  bound  to  take  the 
law,  as  I  find  it,  and  am  clear  that  I  have  no  power, 
if  I  had  the  inclination,  to  alter  or  amend  it.  If  the 
managers  who  conducted  the  scrutiny,  were  author- 
to  do  so,  there  is  an  end, of  the  question,  as  to 
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Nov!m"  ^^^  "8^^  ^f  ^®  prosecutor  to  a  certificate.  The 
person  who  demanded  the  scrutiny^  had  a  right  tb  do 
so  ;  and  no  certificate  could  be  given  until  the  sera* 
tiny  was  lawfully  decided.  It  has  not  yet  been  law- 
fully decided ;  and  therefore  no  certificate  can  yet  be 
given. 

Upon  the  whole^  my  opinion  is^  that  as  it  must  at 
least  be  doubtful  and  uncertain,  whether  the  defend- 
ants are  authorised  and  legally  bound,  to  certify  t9 
the  governor,  that  JVathan  Hanks,  the  prosecutor 
^^  has  had  the  greatest  number  of  votes,  and  has  boen 
duly  electecP^  sheriff  of  Darlington  district,  they  can- 
not legally  be  compelled  so  to  certify ;  and  conse- 
quently, that  the  decision  of  the  court  of  General 
Sessions,  directing  a  peremptory  mandamus  to  is- 
9ue,  was  erroneous,  and  ought  to  be  reversed. 


Bat,  J.  This  case  comes  up,  by  way  of  appeal 
from  the  circuit  court,  held  at  Darlington  by  Judge 
Nott,  in  March,  1812,  who  thought  proper  to  order 
a  mandamus  to  issue  to  the  commissioners,  command- 
ing them  to  return  A/hthan  Hanks  as  duly  elected 
sheriff  of  said  district ;  as  it  was  alledged  he  had  a 
plurality  of  votes. 

1st,  I  am  of  opinion  that  the  court  of  general  ses- 
sions has  a  genera]  superintending  power  over  all 
subordinate  jurisdictions,  and  all  officers  of  every 
denomination,  created  by  act  of    Assembly,   and 
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wherever  they  omit  or  refuse  to  do  their  duty,  may  ^o™*" 
compel  them  by  this  writ  to  perform  it. 

'  Stiti 

V' 

2nd,  I  am  also  of  opinion  that  the  act  authorising  ^*^* 
the  election  of  sheriffs,  gives  the  managers  of  those 
elections  the  same  powers,  and  requires  them  to  con- 
duct themselves  in  the  same  manner,  as  the  managers 
for  conducting  the  elections  of  members  of  the  Le- 
gislature ;  and  refers  expressly  to  the  mode  of  elec- 
tions for  members  of  the  Senate,  and  House  of  Rep- 
resentatives. Members  of  the  Legislature  were  for- 
merly chosen  by  virtue  of  commissions,  or  writs  of 
election^  signed  by  the  Governor  of  this  State,  in 
council,  directed  to  the  church  wardens  of  the  dif- 
ferent parishes,  or  other  persons  therein  named, 
pursuant  to  the  directions  of  the  -act  of  1721.  But 
I  consider  this  act  as  virtually  repealed,  or  as  hav- 
ing become  obsolete,  since  our  state  constituti(^  in 
1790.  Since  that  period,  the  members  of  both 
branches  of  the  Legislature  have  been  elected,  and 
continue  to  be  elected,  by  the  jdipt  resolves  of  both 
houses :  which  is  now  the  fountain  of  elective  fran- 
chise, and  the  authority  by  which  they  are  chosen. 

4 

m 

That  the  resolution  of  the  Legislature  of  1810,  im»- 
mediately  preceding  the  election  in  question,  au- 
thorises George  Bruce,  and  Peter  Edwards  to  hold 
the  election  for  sheriff  of  Darlington  district,  at  Dar- 
lington Court- house;  WilHam  Brantlet  Sind  Moses 
Waters^  to  hold  the  election  at  the  house  of  Elijah 
Mutson ;  and  Daniel  Dubose  and  George  Huggins 
tm  hold  it  at  the  house  of  Enos  James^.      Thun 
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coivxBiA  three  distinct  places*  ibr  holding  the  said  election  for 
district  shentf^  were  appointed^  at  three  difFerent 
places  in  the  district^  to  be  held  by  two  manageis  at 
each  place  of  election.  And  pne  from  each  place 
was  appointed  to  meet  at  the  court-house^  on  the 
Thursday  after^  and  count  the  votes^  and  declare 
the  election.  And  for  the  greater  certainty^  the 
governor  issued  his  commission^  or  writ  of  election 
to  each  set  of  commissioners,  requiring  them  to  hold 
the  said  election  pursuant  to  the  resolution  aforesaid. 
So  far,  then,  with  regaid  to  the  powers  of  the  com- 
missioners to  hold  and  conduct  the  said  election. 

It  was  admitted  on  the  arguments  on  all  hands^ 
that  only  one  manager  (Mr.  Bruce)  attended  at 
Darlington  court-house,  and  received  the  votes  on 
both  days  of  the  election ;  and  that  the  other  mana- 
ger {Mr.  Edwards)  did  not  attend.  I  am  very 
elearly  of  opinion,  therefore,  that  there  was  no  elec- 
tion at  Darlington  court-house  ;  for  Mr.  Brtice  had 
Bo^uthority  to  hold  it  by  himself.  No  such  power 
was  given  him  by  the  Legislative  resolves,  or  the 
governor's  commission,  or  writ,  in  pursuance  of 
them.  The  law  is  well  settled  upon  this  point,  that 
wherever  a  power  is  given  to  A.  B.  and  C.  jointly^ 
they  must  all  join  in  the  act.  It  cannot  be  exerci- 
sed by  a  less  number  than  the  whole,  unless  some 
special  provision  is  made,  that  the  act  may  be  per- 
formed by  any  one  or  more  of  them. 

The  Campbell  Town  ware-house  case,  (1  Ba^f 
350.)  b  strong  in  point;    in  which  it  was  deter 
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mined,  that  where  the  authority  is  ioint,  and  no^^^^"^ 
provision  is  made  for  a  majority^  or  any  less  number 
of  them  to  aet^  that  the  whole  must  join,  otherwise  ^^^^ 
their  proceedings  are  void.    So,  in  the  present  case,  Bmuci, 
the  power  given  to  the  managers  of  the  Darlington 
elections  was  joint,  and  no  provision  was  made  for 
any  one  of  them  to  act  alone.     This  court  cannot  by 
intendment,  say  that  the  act  of  any  one  of  them  is 
•valid.     Upon  the  same  ground,  the  return  of  four 
commissioners,   out  of  five,  on  a  writ  of  partition, 
was  set  a$ide,  in  the  case  of  Zim  and  wife 
Prior,  at  .Edgefield ;    because   the    powi 
joint  one,  and  no  provision  was    made 
izing  the  Bct  of  any  less  number  than  the 

***^"'-  '  Ilibraey, 

I  therefore  conclude,  by  observing  that  it  isa 
parent,  that  Mr.  Bruce  had  no  authority  to  hold  the 
election  at  Darlington  court-house  alone ;  and  that 
he  had  not,  no  one  can  deny.  Then  it  must  follow 
that  one  third  of  the  district  of  Darlington,  did  not 
vote  at  all,  (or  at  least,  the  proportion  of  it,  whose 
votes  were  to  be  taken  at  the  court-house,)  conse- 
quently, it  cannot  be  said  that  either  of  the  candi- 
dates had  a  majority  of  the  votes  of  the  district ;  or 
that  either  of  them  was  duly  elected ;  for  one  third 
of  the  votes  of  the  district  were  lost,  by  the  non-at- 
tendance of  Mr.  Edwards,  the  other  manager.  It 
wad  a  void  election,  and  a  new  one  ought  XM  have 
been  ordered,  if  any  power  was  given  by  the  act  for 
that  purpose.  But  I  do  not  see  any  provision,  in 
the  act,  for  ordering  such  new  election.     Ph)bably 
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Nov™"5r  ^^  ^^  ^  event  not  foreseen^  when  the  act  passed  ; 
or,  if  foreseen,  not  provided  for.  ' 

Upon  the  whole,  without  going  further  into  this 
case,  I  am  against  directing  the  mandamuSf  to  com- 
pel the  managers  to  return  a  man,  who  does  not  ap- 
pear to  liave  a  majority  of  the  legal  votes  of  the  dis- 
trict. 


Grimke,  J.     In    commenting  upon   the  several 
-grounds,  made  in  this  case,  I  am  sorry  10  observe, 
that  although  some  of  the  points  argued  in  the  court 
below,  and  now  again    moved    before  tliis  court, 
have  been  long  ago   decided,   both  in   the    Eng- 
lish tribunals  of  justice,  and  in  our  own  courts,  they 
are  again  brought  into  view;  as  if  they  were  recent,, 
and  had  never  been  determined.     Surely,  after  a 
principle  has  been  repeatedly  adjudged,  to  reverse 
'  a  revival  of  it,  must  argue  a  weakness  of  the  parties* 
cause,  who  again  brings  it  into  discussion  before  this 
court ;  or  shews  that  he  is  willing  to  speculate  upon 
the  chance  of  finding  a  difference  of  opinion,  on  the 
Bench,  whenever  there  has  been  a  change  of  judges. 
Whei*ever  a  point  has  been  'decided,  by  the  judges, 
at  Nisi  Prius,  or  where  in  this  court  they   have 
been  decided,   a  re-argument,   or   new  views    of 
the  case,  is  certainly  justifiable.     But  in  the  case 
before  us,  there  is  no  such  ground  or  pretence  :  for 
the  law  respecting  the  power  and  jurisdiction  of  the 
court  of  General  Sessions,  is  laid  down  in  all  the 
books,  to  be  bighand  transcendant ;  that  it  keeps  all 
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iflferior  jurisdictions  within  their  propet  bounds  ;  S****^?!^ 
and  that  it  commands  magistrates^  and  others^  to  do 
what  their  duty  requires,  in  every  cade,  where  there  statb 
is  no  specific  remedy ;  and  this  it  does  by  speedy  and  b«vg> 
summary  interposition.  All  the  grounds,  therefore, 
except  the  6th  and  7th,  have  been  determined  to  be 
contrary  to  the  universal  construction  of  the  common 
law ;  and  has  been  so  decided,  and  (if  I  may  use  the 
expression)  confirmed  by  cases  in  this  court ;  a  re- 
port of  one  of  which,  viz.  The  Commissioners  of 
the  Tobacco  inspection  of  Campbell  Town  has  been 
I'eported,  and  published.  I  need,  therefore,  only 
express  my  approbation  of  the  decision  of  those  sev- 
eral grounds,  by  the  judge  presiding  at  the  court 
below.  The  6th  and  7th  points,  appear  to  be 
new,  and  to  have  arisen  out  of  this  transaction,  viz. 
that  the  votes  taken  by  Bruce,  at  his  place  of  elec- 
tion, were  void,  because  the  governor  had  appointed 
and  commissioned  another  person  jointly  with  Bruce, 
to  receive  such  votes:  and  that  there  were  but 
three,  out  of  six  managers,  who  met  to  count  over 
the  votes.  But  it  does  not  appear,  by  the  re- 
turn of  the  managers,  what  was  the  nature  of  die 
commission,  which  they  alledge  was  issued  by  the 
governor,  and  under  which  they  dctelare  they  de- 
clare they  had  acted.  It  was,  however,  their  duty 
to  have  set  out  at  large,  and  verbatim,  the  commis- 
sion empowering  them  to  hold  such  election ;  that 
this  court  might  have  judged,  and  determined,  on 
the  legality  of  such  their  averment,  that  they  were 
to  act  jointly ;  which,  if  they  had  done,  it  might 
have  appeared,  that  such  a  commission  was  contrary 

25  -         . 
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Swim"  ^  ^^  ^^^  ^^  t^^  laxkdy  and  could^  therefore,  be  of 
no  avail.  They  should  also  have  shewn,  under 
what  law,  the  governor  was  authorised  and  empow- 
ered to  issue  his  commission,  for  the  purposes  afore- 
said ;  because,  if  there  is  no  law  which  gives  him 
this  authority ;  and  none  such  is  mentioned  in  the 
act  respecting  the  election  of  the  sheriffs,  they  were 
not  bound  to  obey  it ;  and  if  they  had  acted  contra* 
ry  to  the  tenor  of  such  commission,  but  yet  agreea- 
ble to  some  written  law  of  the  country,  their  election 
would  have  been  valid*  The  act  of  1808,  declares 
that  the  election  of  sheriffs  shall  be  conducted  in  the 
same  manner,  by  the  same  managers,  and  holden  at 
the  same  places,  as  elections  for  m  embers  of  the.  As- 
sembly.  And  again,  in  thefourth  clause,  that  all  laws^ 
regulating  the  election  of  members  of  the  general 
Assembly,  shall  apply  to  the  elections  by  this  act 
prescribed  to  be  held  for  the  office  of  sheriff.  Let 
us,  therefore,  turn  our  views  to  those  acts,  and  see 
what  are  the  pewers,  the  modet,  &c. 

The  act  of  Assembly,  of  1721,  and  which  is  still 
in  force,  prescribes  in  the  second  clause,  that  writs, 
for  the  future  elections  of  members  of  Assembly, 
shall  be  issued 'out  by  the  governor  and  council ;  and 
4hall  be  directed  to  the  churchwardens  of  the  seve- 
ral parishes :  or,  in  case  there  should  be  wanting 
churchwardens,  in  any  parish,  then  to  such  other 
proper  persons,  as  the  governor,  &c.  shall  nominate, 
Ac.  every  one  of  whom  are  empowered  to  execute, 

&8. 
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It  appears  then,  by  this  act,  that  the  governor  cowtmbia 


had  an  authority  given  him,  to  appoint  one  or  more 
churchwardens  to  hold  an  election,  and  in  case  of  ^^^^ 
there  being  none,  then  that  he  should  appoint  other  ^nvei 
persons,  every  one  of  whom  was  empowered  to  exe- 
cute the  duty  committed  to  them.  By  what  author- 
ity then,  I  would  ask,  could  the  governor  bind  the 
managers  to  act  jointly,  when  this  law  authorises 
each  of  them  so  appointed  by  him  to  act  seperately. 
It  may  be  said,  that  the  resolves  of  the  House  ap- 
points each  place  of  election  {Resolves  of  1809)  for 
Darlington,  the  district  under  discussion;  but  a  re- 
solve cannot  contravene  a  law.  But  neither  does 
the  expression  of  the  resolve,  limit  the  power  dele- 
gated to  them  jointly,  but  interpreting  it  by  the  act, 
which  must  be  our  guide,  then  every  one  of  them  so 
appointed  and  commissioned,  might  have  held  the 
election.  This  election,  therefore,  although  held 
by  one  manager  alone,  is  consistent  with  the  act  of 
Assembly  of  1721,  under  which  the  members  of  As- 
sembly are  elected ;  and  as  the  election  was  a. legal 
one,  then  by  the  shewing  of  the  managers  themselves, 
who  acknowledged  that  if  the  votes  taken  by  Bnict 
were  to  he  counted.  Hanks  was  duly  elected.  On 
this  point  I  am  therefore  of  opinion,  that  the  motion 
must  be  discharged. 

With  respect  to  the  7th  ground,  as  there  is  no 
provision  made  by  any  law,  how  the  managers  shall 
conduct  themselves,  after  they  have  received  the  bal- 
lots at  the  several  places  of  election,  we  must  refer 
to,  and  be  guided  by  the  resolve,  however  different 
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Novosia!  *^®  expressions  may  be  as  to  different  districts  and 
parishes ;  (for  we  find  the  general  term  of  ^^  the  man- 
agers,^^  made  use  of  forty  times.  The  word  ^^  joint- 
ly,^^  once  expressed  as  to  ^^  Sichland/^  and  in  three 
places  ^^  one  manager  from  each  place  of  election  to 
meet^  &c.''  and  whatever  doubts  might  have  lurisen^ 
on  the  generality  of  the  expressions  above  referred  t» 
there  can  be  no  doubt  at  all  w[ith  respect  to  this  par- 
ticular district,  as  the  resolve  respecting  it  declares 
^^  that  one  manager  from  each  place  of  election  shall 
meet,  &c.  Upon  this  ground,  therefore,  I  am  likewise 
of  opinion^  that  the  motion  should  be  discharged. 


Columbia,  Mwember  Term,  1812. 

John  Seehokn,         T  Gist  and  Hooker,  for  the 

vs.  >     Motion. 

James  Darwin,  Sen.  J  Evans,  Contra. 


Ko  action 

s  person 
for  receiT" 
ingandu- 
fiftinga 
debtor  vho 
has  been 
taken  im* 
deraea. 
fia.  andes? 
^ped. 


Motion  to  reverse  the  decision,  on  demurrer. 

Tried  before  his  honour  Judge  Brevard. 

This  was  a  special  action  on  the  case.  The  de- 
claration alledged,  that  the  pluntiff  had  a  judgment^ 
and  eapias  ad  satisfaciendum,  against  James  Dor* 
vnn,  Jun»  upon  which  ea.  sa.  he  was  in  custody. 
That  James  Darwin  jwi.  contrary  to  the  will  of  the 
sheriff  escaped  ;  and  that  Jotms  Darwin,  sen. 
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knowing  the  premises,  and  to  injure  the  plaintiff^  n*o™8i^ 
and  to  prevent  him  from  having  satisfaction  o!  his  v^^-v^s^/ 
judgment^  did  during  the  escape  and  eloignment  of  s«shobw 
James  Darwin,  jun.  harbour,  comfort,  hide,  and  DAmwnr, 
secrete  him;  and  aided  and  assisted  to  keep  him 
away  from,  and  to  elude  the  seareh  of  the  sheriff ; 
and  that  he  furnished  him  with  horses,  money,  cloth- 
ing, &c.  to  go  away,  where  the  sheriff  could  not 
find  or  take  him,  and  that  during  the  said  eloign- 
ment, and  escape,  to  prevent  the  sheriff  from  taking 
the  said  Jame^  Darwin  jun.  he  falsely  affirmed,  to 
the  sheri^  that  the  said  James  Darwin  jun.  was  not 
in  the  house  of  the  said  James  Darwin j  sen.  when 
in  fact,  he  was  in  the  house  ;  whereby  the  plaintiff 
lost  his  damages  recovered,  &c. 

Demurrer  to  the  declaration  and  joinder.  The 
court  supported  the  demurrer. 

The  plaintiff  moved  the  Constitutional  Court  at 
CJolumbia,  to  reverse  the  decision,  and  to  overrule 
the  demurrer,  on  the  ground  that  the  facts,  set  forth 
in  the  declaration,  shew  a  good  and  lawful  cause  for 
action. 


CoLcocK,  J.  This  action  cannot  be  supported 
either  by  precedent  or  principle.  I  have  never 
read,  or  heard  of  such  an  action ;  though  such  oc- 
currences must  frequently  take  place,  nor  does  it 
bear  any  analogy  to  cases  quoted.  There  is  no  pri- 
vity of  contract  between  the  parties,  no  considera- 
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SsBHOBar 
Dabwiv. 


Kov^'s^  tion  moving  the  defendant^  no  responsibility  on  him 
to  the  plaintiff;  and  no  injury  done  to  him^  by  the 
express  shewing  of  the  plaintiff  himself;  for  sup- 
posing that  he  lost  his  debt  by  the  escape^  he  has  a 
remedy  against  the  sheriff^  and  therefore  he  at  all 
events^  has  sustained  no  injury  by  the  harbouring, 
as  it  is  styled.  And  further,  it  is  not  certain  that  he 
would  have  retaken  him,  had  he  been  told  he  was 
in  the  house ;  nor  if  he  had  retaken  htm,  b  it  cer- 
tain that  he  would  have  obtained  his  money,  for  he 
might  have  taken  the  benefit  of  the  i\ct.  The  court 
would  not  be  induced  to  establish  a  new  form  of  ac- 
tion, without  manifest  necessity,  and  none  such  ap- 
pears in  this  case.  I  am  therefore  against  the  mo- 
tion. 


Justice  Grimke,  Bay,  and  Nott,  concurred. 


Columbia,  M^vember  Temif  1812, 


T  Blanding, /or /Ac  ilfoft'on. 


John  Gay, 
vs. 
WiLUAM  Capers,!  Levy,  Contra. 


:, 


are  uAwr-  Motiou  to  rcverse  the  decision  of  the  Court  of 
attom^  Common  pleas,  for  Sumter  district,  held  by  Justice 
for  dtaw;    Waties. 

m^  a  wnt 
of  attach* 
ment  for 
contempt. 

Bbbvahb,  h     I  am  of  opinioB    the    motion 
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ought  to  prevail.    The  act  of  Assembly^. of  Febru-  ^«*w»ia 
ary,  1791,  enumerates  all  the  fees  which  the  public  s^^^^^v^* 
ofGicers  are  entitled  to  demand  and  receive  :  and  de-  ^^^ 
cfares  that  the  fees,  therein  mentioned,  and  no  oth-  Capiiu!. 
ersj  shall  be  paid  and  received,  for  the  different  ser- 
vices specified  in  the  act,  in  lieu  of  all  other  de- 
mands, for  the  said  services. 

The  act  professes  to  provide  an  adequate  com- 
pensation, for  all  services  performed,  which  are  not 
discretionary  or  voluntary.  It  may  be  casus  omissis, 
and  unintentional ;  but  certainly  there  is  no  provis- 
ion made,  for  compensating  the  attorney,  for  issuing 
a  writ  of  attachment  for  contempt,  or  for  any  assis- 
tance to  be  rendered  by  him  in  such  case. 

Perhaps  it  might  have  been  considered,  by  the 
Legislature,  which  passed  the  act,  that  the  attorney 
of  the  party,  at  whose  instance  the  writ  is  issued 
for  contempt  in  disobeying  the  order  and  precept  of 
the  court,  has  no  business  with  the  isaiin^  of  it ;  it 
being  the  duty  of  the  clerk  of  the  court  to  issue  this 
writ,  as  well  as  writs  of  mandamus,  and  bench  war- 
rants, pursuant  to  the  special  order  of  the  court: 

Justices,  Grimkie,  Nott,  and  Watiks,  concur- 
red. 


CoLCOCK,  J.  The  act  of  1691,  says,  for  filling 
up  a  writ,  twenty  shillings  shall  be  allowed,  and  of 
course  I  thing  that  sum  should  be  taxed  ;  this  being 
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Sh^'^is's^  most  indisputably  a  writ,  and  having  no  more  anal- 
s^^v^w/  ogy  to  an  execution,  than  any  other  writ.  I  am. 
G^jf         therefore,  against  the  motion. 


Sapsbb 


Justice  Bat  concurred  with  Justice  Colcock. 


Columbia,  JVovember  Term^  1812. 

The  State  ']  S.  Farbow,  far  the  Motion. 

vs. 
William  Mayson.  J  Taylor,  Solicits  Contra. 

s 

KndUrt-  Motion  in  ■  arrest  of  judgment;  and-  for  a  new  trial . 

mentfor 

^rbrforo      Tried  before  his  Honor  Judge  Brevard. 

A.  Verdict 

of  i>«jury      The  defendant  was  indicted  for  perjury,  commit- 
t!^^  The '  *^^  ^^  ^  trial,'  had  before  Leonard  Adcockj  esquire. 

variance  is 
Altai. 

In  this  case,  Leonard  Mcock  was  called  and  sworn 
as  a  witness,  who  deposed  that  he  granted  the  sum- 
mons, but  refused  to  have  it  returned  before  him^ 
for  to  sit  on  the  trial  of  the  case,  as  he  had  non-suit- 
ed the  plaintiff  in  a  former  trial.  He  further  de- 
posed, that  the  summons  was  retumd  before  Henry 
Turnery  esquire ;  that  he  was'  present  at  the  trial 
before  Mr.  Justice  Turner*  who  requested  him  to 
swear  the  said  WiUiam  Mayson^  whiah  he  did,  but 
did  not  consider  himself  acting  as  the  presiding  Jus* 
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tice,  and  tliat  Mr.  Justice  Turner  pronounced  the  ij^^'^aia^ 
judgment.     The  jury  returned  the  following  ver-  s^'-^no^ 
diet ;  viz.  Guilty  of  perjury  before  Henry   Turner  ^'^^'^ 
and  Leonard  Adcockj  esquires^  in  conjunction.  MATioFi 

The  defendant  gave  notice^  that  he  would  move 
the  Constitutional  Courts  at  the  next  sitting  thereof^ 
at  Columbia^  in  arrest  of  judgment^  on  tlie  following 
grounds ;  viz.  That  the  indictment  charged  the  de- 
fendant with  having  committed  perjury^  on  a  trial 
had  before  Leonard  Adcocky  esquire^  and  that  the 
jury  found  the  aforesaid  verdict.  And  for  a  new  tri- 
al on  the  following  ground^  viz.  That  the  indict- 
ment charged  the  defendant^  with  having  committed  ' 
perjury  on  a  trial  had  before  Leonard  Mcock^  es^ 
4uire,  whereas  the  said  Jldcock  swore  as  herein  sta- 
ted, and  therefore,  the  verdict  of  the  jury  was  con- 
trary to  evidence. 

NoTT,  J.  The  laws  of  this  state  do  not  recog-^ 
nize  a  court,  composed  of  two  magistrates,  except  in 
particular  cases.  If  this  perjury  was  committed  be- 
fore a  court,  required  by  law  to  be  composed  of  two 
magistrates,  the  indictment  is  erroneous.  If  the 
case  was  of  such  a  nature  z&  to  require  but  one,  then 
the  verdict  is  erroneous,  as  both  could  not  be  sitting 
in  a  judicial  capacity.  So  that  the  variance  between 
die  indictment  and  the  verdict  is  fatal.  If  the  jury 
meant  that  the  oflencc  was  parUy  committed  before 
one,  and  partly  before  the  other,  that  Ls  erroneous ; 
for  one,  although  a  magistrate,  acted  in  this  case  only 
in  a  ministerial  capacity,   and  the  verdict  does  not 

26 
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Columbia  shcw  which  acted  in  the  iudicial.  and  which  in  a 

Nov.1812.      ,    .         .   ,  .  ,       ,  -  11  /• 

v.g^-v-s^  mimsterial  capacity :  and,  therefore,  would  not  oe  a 
Stati  ])ap  to  another  indictment  for  the  same  offence.  I 
liATBoir  am  farther  of  opinion,  that  the  verdict  is  contrary  to 
evidence.  Mr.  Adcock  swears  that  the  warrant  was 
returnable  before  Mr.  Turner ,  and  that  he  did  not 
sit  on  the  trial  at  all ;  but  was  merely  the  organ  of 
Mr.  Thrner  to  administer  the  oath  for  him.  I  think 
therefore,  that  a  new  trial  ought  to  be  granted. 

Justices  CoLCOCK  and  Bay  concurred^ 


Columbia,  JSTovember  Term,  .1812. 

WiLtiAM  Feweix,^  Gist y  for  the  Motion, 
et  itxor 
'     vs. 
Joseph  Collins.    J  Johnson,  Contra^ 

bM  4y ws  ^^o^^y  Motion  to  reverse  the  decision  of  the 
after  com.  Judge.     Sumuel  Farrow^  esquire  sitting  as  Judge. 

tocom- 

mction^of  ^  This  was  an  action  of  trover  brought  by  the  plain- 
but^can-  ^^^  against  the  defendant,  to  recover  a  negro  wo- 
noe  eon-  man.  The  defendant  pleaded  the  statute  of  limita- 
disability  tions.  The  plaintiffs  replied,  that  the  cause  of  ac- 
with  that  tio^  accrued  to  Elizaheth  Fewell,  who  was  then 

of  coyerture,  to  gain  a  longer  time. 

Ho  interrtning  disability  wiU  prevent  the  statute  from  running,  after  it  be^^ns 
to  run. 
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Elizabeth  Brown^  while  an  infant :  that  afterwards  ^JJl^'i'^"'/ 
and  during  her  infancy,  she  intermarried  with  Will-  s^r-v>n^ 
iam    Fewelly  and  that  they  brought  tlieir  action  ^"''*" 
within  five  years  after  such  intermarriage.     To  this       «.    . 
replication  the  defendant  demurred^  and  assigned  for 
cause  of  demurrer,  that  the  plaintiffs  stated  that  the 
cause  of  action  accrued  to  Elizabeth  Fewelly  while 
an  infant,'  and  not  during  coverture;    therefore,  the 
plaintifis  are  not  entiiled  to  five  years  to  bring  their 
action,  as  in  case  of  coverture,  but  only  four  years, 
'the  provision  made  for  infants.     The  plaintiffs  join- 
ed in  demurrer,  and  the  judge  on  argument,  gave 
judgment  in  favour  of  the  defendant  in  demurrer. 
The  defendant,  therefore,  moved  the  Constitution- 
al Court  to  reverse  that  decision,  on  the  follow- 
ing ground,  viz.     That  the  judgment  of  the  Court 
was  contary  to  law,  as  the  replication  did  not  state 
tliat  the  action  accrued  to  Elizabeth  Fewell  dwing 
coverture. 


CoLcocK,  J.  Feme  coverts  are  allowed  by  the  acts, 
five  years  after  the  cause  of  action  is  given  or  ac- 
crued. If  tlie  cause  of  action  had  accrued  during 
coverture,  she  would  have  been  entitled  to  the  five 
years  ;  but  it  accrued  during  infancy,  an&  the  words 
of  the  act  are,  '^  and  also  excepting  any  person  or 
persons,  that  are  under  the  age  of  twenty-one  years, 
who  shall  be  allowed  to  bring  their  action,  at  any 
time,  within  two  years  after  they  come  of  age,  and  if 
beyond  seas,  three  years.  She,  therefore,  ought  to 
have  brought  her  action,  (being  within  the  state,) 
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Novlis^st  within  two  years  after  she  came  of  age  ;  and  having 
failed  to  do  so^  she  is  barred. 


1  am  at  a  loss  to  understand,  how  coverture  can 
be  called  a  disability^  when  speaking  of  a  right  to 
commence  an  action  :  for  the .  same  act  gives  a  feme 
covert  power  to  appoint  an  attorney  to  commence 
an  action  for  her,  and  expressly  declares  that  her 
husband  shall  not  have  power  to  abate,  discontinue^ 
or  release  her  claim,  or  action,  without  her  volun- 
tary consent  given  in  open  court ;  {P.  L.  104.)  the 
coverture,  therefore,  did  not  prevent  the  action.  I 
am  in  favour  of  the  motion,  and  that  the  decision 
below  be  reversed. 


Brevard,  J.  This  motion  is  to  reverse  the 
judgment  of  the  Court  of  Common  Pleas,  for  Union 
district,  on  demurrer.  The  action  was  trover.  The 
defendant  pleaded  the  statute  of  limitations.  The 
plaintiffs  replied  that  the  cause  of  action  accrued  to 
the  plaintifF^s  wife,  while  so/e,  and  under  age ;  that 
she  became  a/cme  covert ^  during  her  non-age ;  and 
that  within  five  years  after  her  marriage,  she  and 
her  husband  commenced  this  action.  To  this  repli- 
cation there  was  a  demurrer,  and  joinder  in  demur, 
rer.     The  judgment  was  for  the  defendant. 

The  defendant  contends  that  as  the  plaintiffs  in 
their  replication  state  that  the  cause  of  action  ac- 
crued to  the  wife,  while  she  was  within  age,  and 
before  her  inter-marriage  with  the  plaintiff^  she  was 
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only  entitled  to  the  time  allowed  to  infants  by  the  ?°^^"^ 
limitation  act,  and  not  to  the  time  allowed  to  mar-  v.-^-n^-nw^ 
ried  women :  and  if  so,  the  plea  in  bar  is  good ;  ^*^'>^ 
though  it  would  not  be  good  if  the  plaintifi^s  wife       »• 
could  take  adyantage  of  her  coverture  to  ayoid  the 
bar. 

Actions  sur  trover^  are  mentioned  in  the  introduc- 
tory part  of  the  limitation  Act,  but  not  in  the  enact- 
ing part :  they  must  however  be  included  under  the 
denomination  ^^  of  actions  upon  the  case/'  and  must 
(generally)  be  commended  within  four?/ears  next  of* 
ter  the  causes  of  them  accrue^  respectively.  The  stat- 
ute begins  to  operate  from  the  time  of  the  conversion. 

By  an  act  of  Assembly  of  1788,  persons  under 
twenty-one  years  of  age,  are  allowed  four  years  af* 
ter  attaining  such  age,  to  prosecute  any  personal  ac*- 
tion* 

It  is  agreed,  that  if  the  plaintiff's  wife  cannot  take 
advantage  of  her  coverture,  the  action  is  baiTed ; 
because  the  same  was  not  commenced  within  four 
years  after  she'  attained  her  legal  age.  But  the 
plaintiffs  contend  it  is  not  barred  in  consequence  of 
her  marriage,  subsequent  to  the  accrual  of  tlie  cause 
of  action,  and  prior  to  her  attaining  legal  age ;  the 
same  being  saved  by  a  clause  in  the  Kmitation  act. 
By  the  limitation  act  of  1712,  if  any  person  enti- 
tled to  an  action,  shall  be  a  feme  covert  at  the  time 
such  cause  of  action  accrued,  she  shall  be  allowed 
to  bring  the  same,  at  any  time  within  five  years  af- 
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cottjjcBiA  ter  such  cause  of  action  accrued,  and  not  after.   The 
s^^^sr-^^  precise  wording  of  the  act,  it  seems  to  ibe,   excKides 
F«wELL     any  doubt  on  the  subject.     The  cause  of  action  did 
I,'.       not  accrue  to  the  plaintiff ^s  wife  at  the  time  she  was 
Com»i.   covert,  but  before.     It  is  admitted,  that  if  it  did  ac- 
crue at  any  time  during  her  coverture,  the  action 
would  not  be  barred.     But  the  pleadings  show,  that 
it  accrued  while  she  was  ^ole :  so  that  the  case  is 
resolved  to  the  question  which  has  been  argued  in 
this  court,  in  the  case  of  Dupont  vs.  Dyer  ;  namely, 
whether  the  act  of  limitations  after  it   has  once  be- 
gun to  rule,  can  be  interrupted,  or  suspended,  or 
the  term  of  limitation  extended,  by  the  intervening 
disability,  or  privilege  of  one  of  the  parties.     For 
the  reasons  I  am  prepared  to  assign,  for  ray  opinion 
in  that  case,  (whenever  it  shall  be  decided)  and 
which  I  have  for  a  long  time  been  ready  to  deliver, 
0  I  am  of  opinion  in  this  case,  that  the  act  having 
commenced  its  operation,  continued  to  rule  on  with- 
out interruption  from  any  intervening  cause. 


Bay,  J.  This  was  an  action  ol trover  to  recover 
a  negro  wencli.  The  defendant  pleaded  the  statute 
of  limitations.  The  plaintiffs  replied,  that  the  cause 
of  action  accrued,  to  the  wife  while  she  was  an  in- 
fant, and  before  her  intermarriage,  which  was  dur- 
ing her  infancy;  and  that  they  had  brought  their  ac- 
tion  within  five  years  after  such  intermarriage.  To 
this  replication  the  defendant  demurred,  and  assign- 
ed as  cause,  that  the  plaintiffs  stated  that  the  cause 
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of  action  accrued  to  Elizabeth,  the  plaintiff^s  wife,  NovT8T2t 
while  she  was  an  infant  and  not  during  cover turcy  v-^'^w.^ 
and  therefore  the  plaintiffs  had  not  five  years  to  ^*^"'" 
bring  their  ac^on,  as  in  case  of  coverture,  but  only       •• 
four  years,  the  provision  for  infants.     The  plaintiffs 
joined  in  demurrer,  and  the  Judge  after  argument, 
gave  judgment  for  the  defendants  in  demurrer. 

The  present  is,  therefore,  a  motion  to  reverse  the 
decision  of  the  Judge  in  the  Circuit  Court,  on  the 
ground,  that  the  replication  did  not  state  that  the 
true  cause  of  action  accrued  during  coverture. 

It  appears  to  me,  the  privilege  which  Mrs.  Few- 
ell  had,  while  single,  and  an  infant ,  was  completely 
merged  by  their  intermarriage,  and  becoming  9.  feme 
covert ;  and  that  she  had,  or  rather  her  husband  in 
her  right,  had  five  years  to  bring  an  action  for  reco- 
vering her  rights,  as  to  personal  property. 

By  the  act  of  marriage,  all  the  personal  property 
which  a  woman  has  in  possession,  and  all  that  is  giv- 
en to  her  during  coverture,  becomes  absolutely  the 
proprety  of  the  husband.  But  choses  in  action,  or 
whatever  is  to  be  recovered  by  suit  at  law,  does  not 
become  his,  until  reduced  into  possession  by  legal 
recovery.  All  such  rights  being  inchoate  ones, 
must  be  recovered  in,  and  through  her;  and  she 
must  be  joined  in  such  actions,  as  the  recovery  of 
the  husband  is  not  in  his  own  right,  but  in  right  of 
his  wife ;  consequently  she  has  five  years  by  the  act, 
to  pursue  those  rights  after  she  becomes  a  feme  co- 
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^oi'«"^  vert.  These  appear  to  me,  to  be  expressly  the  very 
w-so^^  rights,  this  part  of  tlie  ^ct  had  in  contemplation. 
FA^'J''^^  And  for  the  recovery  of  lands,  if  the  husband  will 
not  join,  she  may  constitute  an  attorney  at  any  time 
within  seven  years,  over  which  her  husband  shall 
have  no  control. 

As  to  the  ground  stated  in  the  brief,  for  setting 
aside  the  judgment,  viz.  that  the  replication  did  not 
state  that  the  action  did  not  accrue  during  cov- 
erture :  I  do  not  think  that  a  sufficient  reason  for 
opening  this  case.  It  is  true,  the  replication  does 
not  say  so  in  wordsy  but  it  says  a  great  deal  in  le- 
gal construction ;  for  it  substantially  sets  forth,  and 
declares,  that  the  plaintiiTs  wife  was  first  privileged 
by  infancy y  and  that  before  that  expired,  another 
legal  privilege  intervened,  namely  coverture ;  which 
last  mentioned  privilege  allowed  her  five  years,  to 
bring  her  action,  and  that  the  present  suit  was  com- 
menced within  that  time.  This  is  the  language  of 
the  replication,  both  in  law,  and  common  sense ; 
which  in  my  opinion,  contains  every  legal  requisite 
to  rebut  the  force  and  operation  of  the  statute  of 
limitations.  I  am,  therefore,  clearly  of  opinion  that 
the  judgment  should  remain  unim  peached. 

Grimke,  J.  The  question  in  this  case  is,  whether 
tlie  statute  of  limitations,  beginning  to  run  on  one 
disability,  can  be  discontinued  as  to  that,  and  then 
commence  its  operation  on  another  disability,  and 
both  of  them  running  against  the  same  person,  but 
in  different  capacities.     Our  statute  of  limitations^ 
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(Sec.  10.  P.  L.)  declares,  that  if  any  one  shall  be  en-  E^'^^oVi 
titled  to  an  action  of  trespass,  &c.  and  at  the  time  s^^^rx./ 
of  such  cause  of  action  given  or  accrued,  shall  be  be-  ^*^»" 

^  '         dux, 

yond.  the  seas,  under  coverture,  &c.  shall  be  at  liber-  «• 
ty  t»  bring  their  action,  at  any  time  within  five  years  ^"*'"* 
after  such  cause  of  action  given,  or  accrued ;  and  at 
no  time  after,  excepting  any  persons  under  twenty- 
one  years  of  age,  who  shall  be  allowed  to  bring  their 
actions,  at  any  time  within  four  years,  by  a  subse- 
quent act,  (P.  L.  455.)  after  they  come  of  age.  By 
these  clauses  it  appears  that,  at  the  time  the  cause  of 
action  accrued,  the  disability  must  exist  at  the  same 
))eriod.  It  is  admitted,  that  when  the  cause  of  action 
accrued,  she  was  a  minor,  and  therefore,  was  entitled 
to  bring  her  action  at  any  time  within  the  four  years 
after  she  was  of  age ;  but  the  statute  had  never  be- 
gun to  run  upon  this  disability,  viz.  before  she  had 
arrived  at  age ;  for  she  married  in  her  minority,  nor 
the  act  could  not  begin  to  run  upon  the  disability  of 
the  minority,  until  such  minority  ceased';  for  the 
cause  of  action  given  or  accrued,  was  during  her 
minority.  If,  therefore,  it  is  necessary,  as  At  ap- 
pears to  be,  under  this  act,  that  the  disability  must 
exist  at  the  same  time,  that  the  cause  of  action  ac- 
crued,  then  she  can  only  take  advantage  of  that  ex- 
ception in  the  law^  which  enables  her,  within  four 
years  after  coming  of  age,  to  bring  her  action.  The 
question  then  in  this  stage  of  the  business  is,  when  did 
the  statute  first  begin  to  run  against  her  ?  Why  it 
appears  unquestionably  as  soon  as  she  was  under 
coverture  ;  because  ,she  married  whilst  she  was  still 

a  minor,  and  before  the  statute  could  begin  to  run 
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coiuMBZA  upon  bep  minority.  If  the  statute  began  then  to  rul^f 
as  soon  as  she  married^  she  cannot  be  permitted  to 
take  advantage  of  any  other  disability^  tiz.  her  mi- 
nority. It  then  becomes  necessary  that  we  should 
consider  from  what  point  of  time  the  statute  would 
begin  to  run  after  her  coverture.  The  act  says,  ^'fe- 
me coverts  shall  be  at  liberty  to  bring  their  action, 
at  any  time  within  five  years  after  such  cause  of  ac^ 
tion  given,  or  accrued.''  If  it  was  to  be  construed 
strictly,  and  according  to  the  precise  words  of  the 
act,  we  must  resort  back  to  the  time  where  the  tres- 
pass  was  first  committed,  as  the  action  accrued  at 
that  time.  By  which  interpretation,  if  she  was  six^ 
teen  years  of  age  at  the  time  when  tlie  action  accrued, 
and  was  married  but  shortly  before  she  had  arrived 
at  age ;  as  soon  as  five  years  had  expired,  counting 
from  the  time  of  the  accrual  of  the  action,  she  would 
be  barred  by  her  coverture,  b^  the  time  she  was  of 
age,  whereas,  if  she  had  continued  single  but  a  few 
months  longer,  and  until  after  she  had  attained  her 
age  but  two  or  three  days,  so  as  to  give  the  statute 
an  opportunity  of  beginning  to  run  upon  her  minori- 
ty, she  could  not  have  been  barred  until  after  the 
expiration  of  four  years,  from  tke  commencement  of 
her  majority.  It  may,  however,  be  said,  as  wm 
argued  in  the  case,  (4  Dumf.  ami  East.)  above  quot- 
ed that  this  disability  was  a  voluntary  one  which  she 
would  not  have  incurred,  had  she  not  married  in  her 
minority.  But  I  can  make  no  difference  between 
voluntary  and  involuntary  disabilities ;  for  in  both 
cases  when  the  disability  is  once  removed,  the  time 
begins  to  run.    Let  us  suppose  the  cause  of  action 
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accrued  when  she  was  nine  years  old  only,  and  that  S^^'TSJ^ 
she  never  married  until  nineteen  or  twenty ;  if  she  was  v^-n^>^ 
then  obliged  to  count  from  the  time  of  the  accrual  of  ^^^*^ 
the  action,  she  would  be  again  barred  immediately  on       «< 
marriage ;  because,  according  to  the  terms  of  the  act^ 
she  would  only  be  at  liberty  to  bring  her  action  at 
any  time  within  four  years  from  the  accrual  thereof, 
and  at  no  time  thereafter ;  but  that  such  is  not  the 
intention  of  the  act,  I  am  satisfied ;   which  means 
that  the  accrual  of  the  action,  and  that  disability  on 
which  the  statute  first  begins  to  run,  must  be  co- 
existant.     Now  when  the  cause  of  action  accrued, 
the  disability  was  minority,  on  which  the  act  never 
began  to  operate;  afterwards  she  married  in  her 
minority,  and  then  the  statute  began  to  run,  and 
from  that  moment  of  her  coverture  it  is  to  be  count- 
ed ;  for  her  infancy  was  absolutely  and  irrevocably 
merged  and  extinguished  by  the  marriage.     The 
motion  must  therefore  be  granted. 
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CohVUBiA,  Mwember  Termy  1812. 


Hatkb. 


McCiAiir 

••       Daniel  McClain  T  Gist ^  for  the  Motion. 

vs.  ( 

William  Edward  Hayne,  |  Blanding^  Contra. 
Sheriff"  of  York  iJistrict.  J 


Special  action  for  an  escape. 

The  plaintiff  brought  this  action  against  the  de- 
fendant^ for  the  voluntary  escape  of  J.  M.  Gallor 
ghery  who  was  in  goal^  by  the  surrender  of  special 
bail^  at  the  suit  of  the  plaintiff.  .  The  plaintiff  pro* 
ved  that  the  sheriff  turned  the  debtor  out  of  goal^ 


a  sberifT 
is  not 

bound  by 
the  eom^ 
mon  law 
to  main* 
tain  his 
prisoner 
confined 
on  civi' 
process ; 
but  he  is 

pkintifTifhecause  the  plaintiff  did  not  give  security  for  the 
m  primner  ^^^^  ®^  feeding  him  when  in  goal.  The  plaintiff 
to  ^o  at    also  shewed,  that  he  had  obtained  a  decree  of  the 

janpe  be- 
cause he    courts  for  his  debt  against  the  debtor^  and  that  the 

tSe,  and   sheriff  discharged  the  debtor,  before  any  execution 

reftised  to  ^^"^^  <^  ^^^  ^^^  decree.  The  plaintiff  also  pro- 
pay  for  his  ved,  that  he  offered  security  for  the  expences  of 
i^nce.  '  maintenance  of  the  debtor,  in  a  few  days  after  he 
was  set  at  liberty.  It  was  proved  that  the  plaintiff 
had  paid  the  sheriff  all  the  expences  of  keeping  the 
debtor.  The  jury  under  the  direction  of  the  courts 
found  for  the  defendant.  The  plaintiff  gave  notice 
that  he  would  move  the  Constitutional  Court,  at  Co- 
lumbia, for  a  new  trial,  on  the  following  grounds  viz. 

1st,  Because  the  Judge^  misdirected  the  jury  in 
stating  to  them^  that  the  sheriff  had  a  right  to  turn 
fbe  debtor  out  of  goal^  if  the  plaintiff  did  not  pay  or 
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give  security,  for  his  miiatenaBce  in  goal,  to  the  Kov'iSijt 
sheriif.  N.r-''^^"'^^ 

McClaxs 

9. 

2nd,  Because  the  verdict  was  contrary  to  law  and  Hat»i. 
evidence. 


CoLCOCK,  J.  In  this  case  it  is  clear,  that  that 
clause  under  which  the  sheriff  acted,  is  not  now  in 
force.  The  county  court  act  being  repealed,  of 
course  the  clause  relating  to  county  sheriffs  is  also 
repealed ;  and  tliat  by  discharging  the  prisoner,  he 
made  himself  liable  fot  the  debt.  It  is  not  necessa* 
ry  to  decide  in  this  case,  the  question  so  much  dis- 
cussed, about  the  costs.  Had  the  prisoner  been 
discharged  by  the  operation  of  law,  it .  would  then 
have  been  a  question,  who  should  pay  the  costs.  I 
am,  therefore,  for  the  motion. 

Brevard,  J.  This  is  a  motion  on  the  part  of 
the  plaintiff,  for  a  new  trial.  The  action  wa6  tres- 
pass on  the  case,  against  the  defendant  as  sheriff  of . 
the  district  of  York,  for  the  voluntary  escape  of  /. 
Gallagher^  who  was  in  his  custody,  by  virtue  of  a 
surrender  of  his  special  bail,  on  mesne  process^  at 
the  suit  of  the  plaintiff.  The  trial  was  in  the  court , 
of  common  pleas  for  York  district,  before  Judge 
Wattes  J  who  charged  the  jury  in  the  defendants  fa- 
vour, for  whom  the  verdict  was  found.  The  evi- 
dence was,  that  the  prisoner  was  discharged  from 
his  confinement,  being  in  the  sherifi^s  custody  as  al- 
ready stated,  on  the  ground  that  he  was  unable  to 
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^o»^w"^  pay  for  his  susteoance  in  prison^  and  that  the  plain* 
s^Ar>%^  tiiF  had  refused  to  pay  for  the  same,  or  give  seenrity 
UcOt^n  to  do  so.     The  sheriff^  it  appeared  had  been  indu- 
Him.     ced  to  discharge  the  prisoner^  from  a  belief  that  a 
clause  in  the  county  court  act  of  1785^  which  relates 
to  this  subject^  {see  P.  L.  380. )  was  in  force,  from 
seeing  it  inserted  in  a  late  republication,  as  still  in 
force.     I  am  of  opinion,  there  ought  to  be  a  new- 
trial  on  the  ground  of  misdirection*     The  clause  of 
the  county  court  act  refied  upon,  is  not  in  force.    It 
neyer  was  in  force  as  a  general  law ;  and  the  aboli- 
tion of  the  county  court  system  has  totally  repealed 
k.     It  is  only  necessary  to  enquire  what  the  law 
was,  on  the  point  in  question,  prior  to  the  Ameri- 
can revolution ;  and  whether  it  has  undergone  any 
change,  in  consequence  of  our  change  of  govern* 
ment,  or  has  been  altered  by  statute  law.     What 
the  law  was  in  England  prior  to  our  revolution^  is 
laid  down  in  Plowdens  Commentaries^  60,  66.  and 
Co.  Litt.  47.  in  terms  to  be  sure,  so  harsh  as  to  sa- 
vour of  inhumanity ;  yet  it  is  believed,  not  many 
instances  have  occurred  of  debtors  being  starved  to 
deatli  by  their  creditors. 

The  charity  of  society  is  found  to  be  an  unfailing 
resource  against  individual  cruelty  and  oppression. 
I  speak  in  general  terms ;  it  must  be  confessed  that 
it  is  not  alwa^  so ;  but  it  is  not  within  the  reach  of 
human  wisdom,  aud  human  policy,  to  provide  effect- 
ually for  every  possible  case.  The  same  law  which 
was  established  in  the  mother  country^  was  adopted 
^   in  the  colonies.    In  this  country,  the  common  law 
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of  England  was  expressly  made  of  force^  by  an  act  ^^^. 
of  Assembly^  passed  in  1712«   The  exceptions^  spe* 
cified  in  that  statute^  do  not  in  any  wise  affect  th^  ^^ 
law  upon  the  point  in  qoestion.     (P.  L.  99.)  ^^^^ 

There  is  nothing  in  the  local  position  of  this  coun- 
try^  which  necessarily  requires  a  different  law. 
There  is  nothing  in  the  change  which  has  t»ken 
place  in  the  form  of  our  government^  and  political 
relations^  which  seems  to  have  operated  a  necessary 
change  in  the  law«  We  may  regret  that  the  lawiis 
so ;  but  it  is  not  for  the  judiciary  to  usurp  legisla-' 
tive  powers^  and  alter  and  amend  the  law^  as  may 
be  thought  proper  or  necessary.  If  this  court  had 
die  power  to  remedy  the  grievance  complained  of 
in  this  case,  I  should  doubt  of  the  policy  and  pro- 
priety of  adopting  imy  other  law^  than  that  which 
appears  to  me  settled^  in  relation  to  the  subject  un-  , 
der  consideration.  It  would  be  difficulty  I  conceive^ 
to  form  any  system  which  would  eschew  the  evils 
now  complained  of,  without  exposing  society  to  oth- 
ers equally  mischievous,  and  perhaps  involving 
greater  practical  distress. 

As  to  the  sheriff,  I  have  such  an  opinion  of 
the  charity  and  liberality  of  those  who.  compose  . 
the  mass  of  society  in  this  country^  and  of  their 
means  of  affording  succour  and  relief  tQ  the  distres- 
sed ;  that  I  am  persuaded  he  can  never  be  a  great 
sufferer,  either  in  his  property  or  his  feelings,  froi\ 
being  reduced  to  the  necessity  of  supporting  all  in- 
solvent prisoners,  or  seeing  them  starve  to  death.   If 
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!i8i2!  ***^  ^^^  situation' of  a  prisoner^  reduced  to  such  an 
extremity  should  he  made  known^  it  would  not  be 
long^  ere  the  necessary  relief,  would  be  afforded  by 
the  charity  of  the  community.  My  opinion  is^  that 
the  defendant^  as  sheriff^  was  bound  to  keep  his 
prisoner  in  safe  custody  within  his  goal ;  and  that  he 
was  net  bound  to  supply  him  with  food^  unless  he 
Was  paid  for.  it.  That  the  discharge  of  the  prisoner^ 
under  the  pretence  that  he  was  unable  to  pay  for 
hia  sustenance^  or  otherwise  procure  it;  and  because 
the  creditor  had  refused  to  pay  for  the  food  ne- 
cessary to  his  existence  in  prison^  or  to  give  security 
to  do  so,  was  illegal^  and  rendered  the  sheriff  liable 
to  the  action  for  a  voluntary  escape.  It  may  be  a 
hard  case  as  relates  to  the  sheriff^  but  not  more  so, 
than  if  an  irresist&ble  mob^  had  broken  the  prison^ 
and  set  the  prisoner  at  liberty ;'  or  he  had  escaped 
from  the  insuiBciency  of  the  goal :  yet  in  these  ca- 
ses the  sheriff  would  be  liable.  See  2  Wils.  294. 
4  Term  Rep.  789.     4  Go.  84.     BuU.  JST.  P.  66. 

Bay^  J.  By  the  common  law^  the  plaintiff  in  an 
action^  is  not  bound  to  maintain  a  defendant  impris  • 
oned  at  his  suit  for  debt :  he  is  obliged  to  maintain 
and  support  himself^  or  his  friends  may  do  it  if  they 
think  proper ;  ,and  if  he  is  unable  to  do  so^  or  if  he 
has  no  friends  who  will  make  the  necessary  advances 
for  hiro^  then  he  must  have  recourse  to  the  common 
charity  of  mankind ;  and  if  they  are  so  unfeeling  as  to 
refuse  to  assist  him,  he  is  left  to  perish  in  confine- 
ment.    But  whatever  liis  situation  may  be,  or  how- 
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arer  deplorable  his  condition,  the  sheriff  has  no  au-  Cmvkbia 
fbotity  to  set  him  at  liberty :  and  if  he  does^  he 
makes  himself  responsible  for  the  debt. 

.  This  doctrine  of  the  common  law^  may  (at  the  first 
blush)  appear  hard  and  unreasonable ;  yet  if  a  con- 
srary  principle  tvas  once  established^  there  would  be 
no  effectual  check  to  knavery  and  imposition^  where 
men  are  obstinate  and  stubborn^  and  prefer  confine^ 
ment  to  a  surrender  of  their  property  to  their  cred- 
itors ;  and  sad  experience  has  taught  us  that  there  are 
many  of  this  description  in  all  countries^  who  would 
(if  the  law  Would  permit  it)  prefer  living  on  the 
bounty  of  their  creditors^  in  indolence^  to  their  com^ 
ing  out  of  goal,  upon  giving  up  their  property  in 
payment  and  satisfaction  of  just  demands  against 
them.  So  far  with  regard  to  the  common  law  on 
this  subject.  Let  us  now  see  whether  any,  and 
what  alterations  have  been  made,  by  any,  and  which 
of  our  statutes. 

The  39th  clause  of  the  county  court  act,  did  make 
a  provision  of  this  kind,  for  debtors  imprisoned  by 
process  out  of  those  courts.  It  expressly  declares, 
that  if  any  person  should  be  taken  on  execution,  or 
other  process,  and  should  not  be  able  to  give  bail, 
pay  the  money,  or  have  any  land,  goods  or  chattels, 
whereby  his  maintenance  in  goal,  could  be  defrayed, 
the  plaintiff  in  the  action,  or  person  at  whose  suit 
such  defendant  should  be  imprisoned,  should  pay  and 
satisfy  the  same ;  and  if  such  person,  or  his  attorney, 

should  refuse  on  notice,  to  pay  the  same,  or  give 

28 
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CoLxmnik  security  to  pay  the  same  on  demand*  then  such  piis-^ 

v.«r^v^  oner  should  be  freed  and  discharged  from  his  confine* 

MoCiAisr   ment.    This  clause  however,  in  the  county  court  act^ 

Hatiti.     related  only  to  suits  in  those  courts,  and  to  prisoners 

trafined  in  gaol  on  executions,  or  other  legal  process 

issuing  from  them,  and  not  from  any  of  the  other 

courts  in  this  state.     Admitting,  however,  that  it 

might  have  been  doubtful,  whether  it  extended  to 

the  other  courts  of  justice  or  not ;  yet  as  the  act  is^ 

now  repealed,  this  provision  ceased  with  it. 

The  next  regulation  in  our  statues,  upon  the  svb^ 
ject,  is  the  12th  clause  of  the  insolvent  debtors  act, 
which  authorises  the  court  from  whence  the  process 
issues  at  the  request  of  the  creditors,  to  commit  the 
person  applying  for  the  benefit  of  that  act,  far 
twelve  months,  in  cases  of  rendering  in  a  false  sched- 
ule, or  concealing  his  estate,  or  effects  from  such 
creditors;  provided  that  the  creditors  requesting 
such  commitment,  shall  during  the  said  term,  pay 
the  provost-marshall  or  goaler,  six  shillings  and  three 
pence  per  diem,  for  the  subsistence  of  such  prison- 
er :  and  in  case  the  creditor  or  creditors  shall  neglect 
to  pay  the  same,  for  the  space  of  one  week,  then  the 
provost  marshal!  shall  immediately  discharge  sack 
person  or  persons  from  custody. 

This  latter  regulation  most  evidently  appKes  to 
persons  praying  for  the  benefit  of  the  insolvent  act ; 
and  those  only  who  have  been  imprisoned  on  suspi- 
cion of  fraud,  or  concealment  of  their  effects,  or  ren- 
dering in  a  false  schedule  on  oath ;  and  can  have  n# 
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beariBg  or  application  to  prisoners  committed  on  £^^^^^ 
mesne  process.   These^  I  believe^  are  the  only  claus*  v.^«r-^<>i^' 
cs  in  any  of  our  acts  of  assembly^  which  in  any  de-  McClai^ 
gree  relate  to  the  point  now  under  consideration^  Hatitb. 
one  of  which  is  now  repealed^  and  the  other  is  con* 
fined  to  the  particular  case  specially  mentioned  in 
the  act ;  but  which  will  by  no  means  justify  the 
f heriff  in  discharging  the  defendant  out  of  his  cu^- 
dy^  under  the  existing  circumstances  of  the  case. 

In  order  to  remove  every  ground  of  hardship  in 
this^  or  similar  cases,  I  have  only  to  observe,  that  in 
no  part  of  the  world,  is  the  law  more  favorable  to 
unfortunate  debtors,  than  in  South^Carolina.  The 
prison  bounds  act  gives  an  easy  and  convenient  re- 
lief from  confinement  within  the  four  walls  of  a  pri- 
aon ;  and  the  insolvent  debtors  act,  affords  an  equally 
easy  and  efiectual  discharge  from  the  debt  entirely, 
to  honest  and  unfortunate  debtors,  on  giving  up  their 
estate  and  effects  to  their  creditors.  So  that  obsti- 
aate  men  have  themselves  to  blame,  if  they  are  re- 
tained in  con^nement,  beyond  that  reasonable  time, 
allowed  by  law  for  them  to  apply  to  the  courts  of 
justice  for  ^  legal  discharge.  It  is,  therefore,  my 
opinion  that  the  sheriff  has  clearly  made  himself  lia- 
Ue  by  this  discharge,  and  that  there  should  be  a  new 
trial 


NoTT,  J.  In  this  case  two  questions  are  submit- 
ted to  the  consideration  of  the  court :  1st,  Whether 
a  person  putting  a  man  in  gaol  on  mense  process,  or 
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Nov!i8i"  ^^  ^*  **  ^^^^  to  maiatain  him  there  ?  2nd,  If  he 
is,  and  fail  to  do  so,  whether  the  sheriff  is  liable  for 
an  escape,  if  he  discharge  him  ? 

In  the  first  place,  I  shall  endeavor  to  shew  that 
according  to  the  principles  of  the  common  law,  a 
person  is  bound  to  maintain  his  prisoner  in  gaol : 
and,  secondly,  if  the  common  law  is  held  to  be  other- 
wise in  England,  it  never  has  been,  and  never  ought 
to  be  the  law  of  this  state  :  and,  tlurdly,  if  it  ever 
was  recognized  in  this  state,  it  has  since  been  alter- 
ed by  several  acts  of  the  Legislature. 

With  regard  to  the  first  point,  I  would  premise, 
that  I  disclaim  any  right  in  this  court  to  legislature, 
or  to  alter,  or  disregard  any  established  principle  of 
law.  And  I  have  as  high  a  veneration,  for  the  true 
and  genuine  principles  of  the  common  law,  as  any 
member  of  the  bench  ;  but  I  believe  it  is  as  much  the 
privilege  and  the  duty  of  this  court,  as  of  the  court 
of  King's  Bench,  or  Common  Pleas,  to  decide  what 
the  common  law  is.  It  is  true,  that  many  times  the 
isources  of  the  common  law  are  dark  and  hidden,  and 
therefore,  our  judgments  must  be  guided  by  the 
best  lights  we  can  obtain.  And  when  we  find  any 
principle,  agreed  upon  by  the  English  elementary 
writers,  and  recognized  by  a  series  of  uniform  de- 
cisions, we  usually  do,  and  perhaps  always  ought  to 
adopt  their  decisions,  as  the  highest  evidence  of  what 
the  common  law  is,  on  the  subjects  to  which  they  re- 
late. But  we  are  not  bound  to  pay  that  respect  to 
the  antiquated  opinions  of  any  one  judge,  nor  the 
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loose  extrajudicial  opinions  of  several,  however  re-  Novlib'at 
spectable  they  may  be.  Secondly,  Where  the  prin- 
ciples of  ]aw,  on  which  the  judges  in  England  have 
founded  any  opinion,  are  equally  visible  to  us,  1  ^^^*' 
think  we  are  authorised  to  draw  our  own  conclusions 
from  those  principles,  atid  are  not  bound  by  their 
decisions. 

Let  us  now  examine  the  authorities  relied  on,  to 
prove  that  a  person  is  not  bound  to  maintain  a  man 
whom  he  has  put  in  gaol.  The  only  case  produced 
is  Dive  vs.  Manningham,  1  Plowden,  68.  where 
chief  Justice  Montague  says,  ^^  a  jaoler  is  not  bound 
to  find  a  prisoner  meat,  but  he  must  live  of  his  own, 
and  if  he  has  no  goodb  of  his  own,  he  shall  live  by 
the  charity  of  others,  and  if  others  will  give  him 
nothing,  let  him  die  in  the  name  of  God.^^  Now, 
admitting  the  law  to  have  been  at  that  time,  as  laid 
down  by  C.  J.  Montague,  the  harsh,  unfeeling  man- 
ner in  which  it  is  pronounced,  shews  the  barbarous 
state  of  the  times  in  which  he  lived ;  and  would  at 
least  raise  a  doubt,  whether  it  ought  to  be  adopted 
in  a  more  civilized  state  of  society.  Chief  Justice 
Pratt,  in  the  case  of  Wilks,  says,  that  in  the  case  of 
the  seven  Bishops,  4  State  Trials,  302.  there  was  but 
one  honest  man,  out  of  the  four,  who  then  composed 
the  court  of  the  King's  Bench  :  and  that  the  opinion 
ought  not  to  be  regarded,  on  account  of  the  ^^  dark, 
insensible  state  of  justice  in  those  days.''  And  if 
such  was  the  state  of  things  at  that  time,  I  presume 
they  could  not  have  been  more  enlightened  in  the 
time  of  chief  justice  Montague.      But  whatever 
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No'^Tsls^  might  have  been  the  state  of  justice^  his  own  words 
\,^t^^-^^  afford  abundant  proof  of  the  dark^  insensible  state  of 
mcClaiv  his  mind.     And  if  that  was  a  good  reason^  why  the 
Hatfk.     judges  in  England  should  not  be  governed  by  a  de- 
cision of  their  own  courts  it  is  surely  a  good  one^ 
why  this  court  should  not  be.     And  it  is  farther  to 
be  observed^  that  this  was  a  mere  diction  of  Judge 
Montague^  in  an  answer  to  the  arguments  of  coun- 
sel^ and  not  a  deliberate  opinion^  on  a  point  involved 
in  the  case  then  before  the  court. 

The  cases  cited  by  Plowderiy  in  support  of  this 
opinion^  as  far  as  I  have  been  able  to  look  into  them^ 
not  embrace  the  question.  Most  of  them  relate  to 
the  impounding  of  cattle^  in  which  case  it  is  said  the 
owner  is  bound  to  feed  them^  and  not  the  person  by 
whom  they  are  impounded.  But  I  presume  it  will 
not  be  pretended  at  this  day,  that  there  is  such  an 
analogy  between  the  impounding  of  an  ox^  and  the 
imprisonment  of  a  man^  that  if  one  may  be  permitted 
to  starve  in  a  pounds  the  other  may  in  a  gaol ;  and 
much  less  to  conclude^  that  because  the  owner  is 
bound  to  feed  the  one^  nobody  is  bound  to  feed  the 
other.  But  even  in  the  case  of  impounded  cattle^ 
if  they  are  put  in  a  close  pounds  the  impounded  is 
bound  to  feed  them. 

It  is  also  to  be  observed^  that  at  common  laW^  a 
creditor  was  not  allowed  a  ca.  sa.  against  the  body 
of  his  debtor,  (3  Cokey  11,  12.  2  Baeon,  351.  c. 
Dalton^s  Shff.  138.  144^)  and  the  arrest  of  a  person 
on  mesne  process ^  is  by  statute.     And  I  believe  that 
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none  of  those  statutes  ms^e  any  provision  for  the  ^®^*??" 
payment  of  costs.     The  opinion^  then^  that  neither  s^^Uw 
the  jrfaintiff^  nor  sheriff  are  bound  to  feed  a  prisoner  ^fe^i^AiK 
while  in  gaol^  is  only  an  inference  drawn  from  the  fum. 
silence  of  the  statutes  on  the  subject.     It^  therefore^ 
becomes  the  duty  of  this  Courts  to  form  its  own  opin- 
ion^  and  not  to  adopt  implicitly  the  opinions  of  the 
English  judges.     The  question  then  is^  whether 
such  an  opinion  is  supported  by  the  general  princi- 
ples of  the  common  law^  or  can  be  collected  irom 
analogous  cases  ?     I  think  not.     From  those  sources 
I  should  draw  conclusions  directly  the  reverse.     It 
is  a  general  rule^  that  the  party  creating  costs  shall 
pay  them.    The  plaintiff  is^  in  the  first  instance^  al- 
ways liable  for  the  costs  of  suit.     If  he  levy  a  fi.  fa. 
on  negroes^  and  put  them  in  gaol  for  safe  keepings 
he  must  pay  for  their  support^  until  they  are  sold. 
If  he  take  eattle^  he  must  do  the  same.     Why  then 
if  he  take  the  body  of  the  defendant^  should  not  the 
same  liability  attach  ?     surely  it  cannot  be  merely 
because  chief  justice  Montague  once  said  he  was  not 
bound  to  do  80.     I  admit  there  are  other  cases  that 
favour  this  opinion.     But  as  no  other  has  been  reli- 
ed cm  by  tlie  counsel  for  the  plaintiff^  I  shall  not  no- 
lice  any  other^  further  than  to  observe  that  as  far  as 
they  have  come  within  my  observation^  they  are  all 
loose  extrajudicial  opinions^  thrown  out  by  way  of 
argument^  and  all  appear  bottomed  on  this  solitary 
dictum^  in  the  case  of  Dive  vs.  Manningham.     I 
jBnd  no  case,  where  the  doctrine  has  been  directly 
decided,  and  loose  opinions  thrown  out  in  this  man- 
jser,  however  respectable  the  authors  from  whom 
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S®*'^^^  they  came,  are  not  entitled  to  the  force  of  law.  On 
the  other  handf  Lord  Coke  says,  a  gaoler  cannot  re- 
fuse a  prisoner  victuals,  and  ought  not  to  suffer  him 
to  die  for  want  of  sustenance.  Co.  Lit.  295,  a.  9 
Cokeys  Rep.  87.  This  opinion  of  Lord  Cohcj  is  given 
deliberately  as  a  settled  rule  of  law,  and  not  hastily 
thrown  out  arguendo. '  And  although  it  relates  to 
criminals,  and  not  to  persons  confined  on  civil  pro- 
cess,  yet  it  is  equally  opposed  to  the  opinion  of  judge 
Montague^  who  extends  the  rule  to  all  descriptions 
of  prisoners  ;  and  if  it  is  a  correct  rule  of  the  com- 
mon law,  that  the  state  should  maintain  its  prisoners^ 
it  would  seem  that  the  same  rule  ought  to  apply  to 
individuals.  In  Butler^s  notes,  Co.  Lift.  289.  a 
ease  is  reported  where  a  man,  confined  on  a  civil 
process,  was  released  from  goal  by  order  of  the  courts 
on  account  of  old  age  and  infirmity.  It  would  be  an 
extraordinary  display  of  humanity,  to  discharge  a 
person  from  gaol  to  save  his  life,  who  was  brought 
to  the  brink  of  the  grave  by  old  age,  and  let  one  in 
full  youth  and  vigor,  imprisoned  for  the  same  of- 
fence, lie  and  starve.  And  if  it  was  the  duty  of  the 
judges  in  one  case,  to  release  the  prisoner  to  save  his 
life,  it  is  difficult  to  discover  upon  what  principle  it 
would  be  their  duty  to  refuse  it  in  the  other.  It  is 
laid  down  by  Daltan,  122,  "  that  if  a  man  be  in  ex- 
^^  ecution,  on  a  statute  merchant,  he  must  be  found 
^^  in  prison,  out  of  the  rents  and  revenues  of  his  land 
^^  which  are  in  execution,  vie.  the  creditor  out  of 
^^  the  rents  and  revenues  of  his  land,  is  to  find  him 
^^  bread  and  water,  the  which  costs  notwithstanding, 
^^  the  debtor  must  recompense  the  creditor  again 
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^^  with  his  debt,  before  thctdebtor  be  ktottt  of  gaol.^^  Nov'm2! 
^  This  case,  it  appears  to.  me,  places  the  subject  on  its 
true  gPQugd.  The  creditor  is  bound  to  pay  the 
gaoler  his  debtor's  expenses  while  in  confinement,  Hatkx^ 
but  he  has  a  claim  upon  him  for  repayment^  and  may 
keep  him  in  gaol  until  he  is  satisfied.  I  will  men- 
tion one  other  case,  which  I  dd  not  think  of  ligbt 
authority.  Doctor  Johnson^  in  his  lifg  of  Savage^ 
says,  **  he  took  care  to  enter  his  name  according  to 
the  form  of  the  court?  that  the  creditor  might  be 
obliged  to  make  him  some  allowance  if  he  was  contin- 
ued a  prisoner/'  He  says  further,  that  Samge  after- 
wards, informed  him  that  on  account  of  the  resentment 
of  the  city,  some  of  the  merc^nts  intended  to  pay  the 
allowance  which  the  law  required,  and  detain  him  a 
prisoner  at  their  own  expense.  Whether  it  was  hf 
the  comm'oi^  law,  or  by  any  particular  statute  that 
he  h^  this  claim  for  his  expenses  does  not  appear ; 
but  it  at  least  affords  an  argument  in  favour  of  the 
correctness  of  the  principle.  An  insolvent  debtor  in 
England,  is  entitled  to  a  certain  weekly  allowance 
for  his  support,  and  that  must  be  paid  by  the  plain- 
tiff. In  ibe  case  of  Savage,  it  does  not  appear  that 
he  applied  for  the  benefit  of  the  statute ;  neither  was 
he  to  be  supported  by  the  plaintiff,  but  by  strangers 
to  the  action.  From  whence  it  may  be  inferred,  that 
he  did  not  rely  on  the  statutes,  for  the  relief  of  in- 
solvent  debtors ;  and  if  there  Is  another  statute  ma- 
king such  provision,  I  have  not  found  it.  1  conclude, 
therefore,  that  it  is  a  common  law  right,  regulated 
by  rule  of  court 
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coxmiA  2nd.  But  let  us  admit  tfai^  by  the  ancient  commoa 
s^^^srs^  law^  a  plaintin  was  not  bound  to  maintain  his  pnson- 
McCwiK  er  in  gaol,  I  feel  authorised  to  toy  it  is  fart  of  the 
lUnri.  common  law,  which  never  has,  and  never  ought  to 
become  a  part  of  the  law  of  this  state.  It  is  said 
we  are  bound  by  the  common  law,  and  that  to  devi- 
ate from  it  would  be  to  make  law,  and  not  expound 
it.  But  although  we  are  bound  by  the  common  law, 
we  are  not  bound  by  every  decision  of  the  English 
courts  ;  and  the  act  making  the  common  law  of  force 
in  this  state,  excepts  such  parts  of  it,  as  are  incon- 
sistent with  the  particular  constitutions,  customs^ 
and  laws  of  the  state,  ^ct  of  1712.  (P.  L.  99.)  The 
eminent  Judge  ( Wattes)  who  tried  this  case,  and 
who  was  a  distinguished  member  of  this  court  for 
more  than  twenty  years,  decided  that  if  such  was 
the  common  law  of  England,  it  had  never  been  act- 
ed upon  in  this  state,  and  that  it  was  contrary  to 
the  humane  principles  of  our  constitution,  and  I 
concur  with  him  most  heartily.  And  although  we 
are  not  authorised  to  break  down^  or  disregard  the 
great  land  marks  of  property,  and  personal  liberty, 
which  have  been  established  by  wisdom,  md  conse- 
crated by  the  experience  of  ages,  yet  the  act  make% 
it  our  duty  to  exercise  a  liberal  discretion  in  mould- 
ing the  ancient  rules  of  the  common  law  to  the  princi- 
ples of  justice,  and  the  enlightened  principles  of 
our  firee  government.  And  if  this  rule  of  the  com- 
mon law  has  never  yet  been  acted  upon,  I  am  not 
disposed  now  to  make  a  precedent  Mr.  Cooper 
says,  ^^  I  consider  all  law  of  whatever  kind,  as  dedu* 
ced  either  fr^m  extensive  and  long  adopted  usage 
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fomishing  presumptive  evidence  of  general  expe-  coitnmx 
rience,  or  from  reasoning  founded  on  the  nature  of^^^ 
human  society^  and  pointing  out  the  conclusions  best  mcCl4.iv 
adapted  to  general  experience.^  {Cooper^s  Justiniatiy  ^^^^, 
405.)  Every  country  must  have  a  common  law  of  its 
own,  and  in  the  pursuit  of  the  principles  of  natural 
justice,  when  we  have  no  constitutional  provisions 
on  the  Subject,  we  have  a  wght  to  explore  every 
source.     Many  of  the  principles  of  our  decisions  are 
drawn  from  the  civil  law,  and  are  confessedly  con- 
trary to  the  decisions  of  the  English  canrts.     And 
on  the  question  now  under  consideration,  we  find 
that  by  a  law  of  the  twelve  tables,  although  credit- 
ors had  a  right  to  cut  their  insolvent  debtors  in  pie- 
ces, yet  while  they  kept  them  in  confinement,  they 
were  bound  to  feed  them ;  and  even  cutting  them  in 
pieces  is  more  humane  than  suffering  them  to  starve. 

I  believe  it  will  not  be  denied,  that  from  the  first 
establishment  of  the  government,  it  has  been  usual 
for  the  state,  to  maintain  criminals  in  gaol ;  and  if 
this  indulgence  has  been  given  to  the  vilest  crimin- 
als, surely  less  kindness  ought  not  to  be  shewn  to 
unfortunate  debtors,  and  others  who  have  only  com- 
mitted civil  injuries.  This  practice  of  the  state, 
grew  out  of  a  state  of  society  and  government  which 
rendered  such  a  barbarous  principle,  if  it  ever  did 
prevail  in  England,  inapplicable  here,  and  it  is  sat- 
isfactory to  my  mind,  that  the  Legislature  has  al** 
ways  considered  it  contrary  to  the  principles  of  our 
constitution,  customs  and  laws, 


McClaiv 

0. 
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Nov'msj^  3rd.  But  if  any  doubts  still  remain,  they  ought  t» 
be  removed  by  a  reference  to  the  several  acts  of  the 
Assembly  relating  to  the  subject.     By  the  act  of 

|1at».  1759,  commonly  called  the  insolvent  debtor's  act,  it 
is  enacted,  sec  20,  that  the  creditor  or  creditors,  at 
whose  suit  any  person  shall  be  arrested,  and  impris* 
oned,  who  shall  be  admitted  to  the  benefit  of  the 
said  act,  shall  be,  and  are  hereby  made  liable  for, 
and  chargeable  with  the  fees  due  to  the  provost 
marshal ,  on  account  of  the  arrest  and  imprisonment 
of  such  person.  As  this  act  relates  altogether  to  in- 
solvent debtors,  it  may  be  argued  that  it  is  only 
persons  taking  th^  benefit  of  the  act,  who  are  enti- 
tled to  this  provision.  But  I  do  not  conceive  the 
act  as  introducing  any  new  principle :  yet  it  may 
serve  to  confirm  or  explain  an  old  one.  This  clause 
has  two  objects  in  view,  first,  to  declare  who  shall 
be  liable  £Dr  the  fees  under  this  act,  and  secondly, 
to  declare  who  sh^ll  not  be  liable,  and  who  might, 
perhaps,  have  been  considered  so,  were  it  not  for 
tliis  clause.  It  provides  that  the  creditor,  if  there 
is  but  one  at  whose  suit  he  is  imprisoned,  shall  be 
liable  for  the  fees,  but  if  there  are  more  than  one^ 
that  they  shall  all  be  equally  liable.  This  was  ne* 
cessary  lest  the  demand  should  be  made,  which  was 
made  under  the  British  act,  for  a  full  allowance  from 
each  plaintiff.  It  was  necessary  to  sheW  that  the 
other  suing  creditors,  although  entitled  to  a  divi- 
dend of  the  estate,  are  not  liable  for  the  fees  of  the 
gaoler.  Indeed,  it  appears  to  be  the  object  of  the 
act  throughout,  to  make  the  persons  who  create  fees 
%ble  to  pay  them.    For  the  13th  section,  which. 
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provides  for  the  recommitment  of  a  prisoner,  who  ^^^^fgY^^ 
has  committed  a  fraud  in  surrendering  tip  his  prop-  s^#^>r%^ 
crty,  expressly  provides  that  the  creditor  request-  mcCiaw 
ing  a  recommitment,  shall  pay  for  his  subsistence.  iux»f. 
The  person  or  persons  by  whom  he  was  originally 
imprisoned  are  exempted,  and  the  whole  liability 
falls  upon  the  person  who  has  caused  him  to  be  re<* 
committed*     It  can  hardly  be  supposed  that  the 
Legislatnre  would  be  so  careful  to  provide  *  for  a 
creditor  who  had  been  guilty  of  a  fraud,  by  which 
he  forfeited  aH  claim  to  mercy,  while  persons  were 
unprovided  for,  who  however  honest  they  might  be, 
were  not  entitled  to  the  benefit  of  that  act.      But 
the  act  of  1785  (P.  L.  380.)  goes  still  further:  it 
declares  iii  totidem  verbis,  '^  that  if  a  person  con- 
"  fined  in  gaol  has  no  lands,  tenements,  &c.  where- 
"  I  y  his  maintenance  in  gaol  can  be  defrayed,  the 
"  plaintifi'or  person  at  whose  instance  such  person 
"shall  be  imprisoned,  shall  pay  and  satisfy  the 
"  same.'^ 

« 

In  answer  to  this  it  may  be  said,  that  this  is  a 
clause  of  the  county  court  act,  And,  therefore,  relates 
only  to  those  courts,  and  that  the  act  is  now  repeal- 
ed .  To  the  first  I  would  observe,  tiiat  many  of  the 
clauses  of  the  county  court  act  were  intended,  and 
have  always  been  considered  as  having  a  general  op- 
eration. Of  this  description,  are  tho^e  parts  of  the 
act  relating  to  bail,  the  jurisdiction  of  magistrates, 
the  recording  of  deeds,  and  several  others.  This 
clause  is  in  very  general  words :  it  says,  ^^  where 
^^  any  person  shall  be  taken  in  execution,  or  other 
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cotwwi  <4  process^  and  from  inability  to  pay  the  debt  and 
\^^>rs^  ^  damages^  or  find  bail^  in  any  civil  action^  if  com- 
McClaiv   ^^  mitted  to  gaol^  &c.  the  plaintiff  shall  pay  for  his 
Hatki.     ^^  support/'  It  is  not  restricted  to  tlie  county  courts. 
And  if  the  legislature  did  not  intend  it  to  extend  to 
the  superior  courts^  it  must  have  been  because  such 
was  the  practice  in  those  courts  before.     It  is  diffi- 
cult to  believe  that  so  important  a  privilege  should 
depend  upon  the  court  from  which  the  process  issued. 
And  this  opinion  is  strengthened  by  a  reference  to 
another  clause  in  the  sameact^  (P.  L.  1^7.)  where  a 
similar  provision  is  made  expressly  to  indemnify  the 
sheriff  of  tlie  ogunty.     And  I  cannot  conceive  why 
the  two  clauses  were  introduced^  unless  one  was  in- 
tended for  the  observance  of  the  county  courts^  and 
the  other  to  have  a  general  *  operation^  which  the 
phraseology  of  the  two  clauses  would  seem  to  imply. 
With  regard  to  the  second  objection^  to  wit^  that 
the  county  court  act  is  now  repealed^  it  will  be  suf^ 
ficient  to  reply  that  only  such  parts  of  it  are  repeal- 
ed^ as  are  repugnant  to  the  present  circuit  court  act^ 
and  there  is  nothing  in  this  clause  repugnant  to  that 
act.    Another  -question  made  in  this  case  is,  wheth- 
er admitting  the  plaintiff  to  be  liable,  the  sheriff  was 
authorised  to  discharge  him  on  the  ground  that  the 
money  was  not  paid,  or  security  given  for  it.     But 
as  a  majority  of  the  court  are  of  the  opinion  that  the 
plaintiff  is  not  liable,  it  is  unnecessary  to  give  an 
(pinion  on  th^t  point. 
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CourxBiA 
NoT.1812. 

COLUMBIA;  Mvember  Temty  1812.      v-#^v^«^ 

Boaivsoir 

Jakes  Robinson  1  Gist,  /or  the  Motion.  ctof. 

vs.  > 

Austin  Gulp.      J  Evans,  Contra. 

■ 

This  was  an  action  on  the  case,  for  procuring,  per-    The  ci- 
fuading;  and  enticing  a  negro  slave  to  depart  and  ab-  ^^?^ 
«ent  himself  from  the  service  of  his  master.    The  JJ^  ^^ 
presiding  judge  stated  to  the  jury,  that  an  aCt  of  fasten 
Assembly  of ^this  state  made  it  a  fSelony  for  a  person  not me^ 
to  inveigle,  entice,  &c.  a  negro  slave  to  absent  him-  feiJnj ;  ^it 
self  from  his  master,  and  therefore  if  they  were  of  *•  °°V  P"^" 

'  -^  ^      per  thkt 

opinion,  that  die  defendant  in  this  case  had  commit-  f^^^j 
ted  the  act  clandestinely  and  secretly,  he  was  guilty  tried  in  » 
of  a  felony,  and  the  plaintiff  could  not  recover ;  be-  ^^^^e 
cause  the  civil  action  was  merged  in  the  crime.  The  ^^^^ 
jury  found  for  the  defendant,  and  this  motion  is  pnvate  re- 
made to  set  aside  that  verdict,  and  to  grant  a  new  En^iimdl 
trial  on  the  ground  of  misdirection  by  the  court*        tibe^p^iih 

nent  ot 
the  crime  f 
depends 
^^  »        «•  «  1  •    •!  ^^  Uie  doc 

NoTT,  J .     I  can  see  no  good  reason  why  a  civil  tnne  or 
action  should  be  merged  in  a  felony  in  any  case,  ^^^^^* 
where  property  is  involved,  and  the  action  is  for  the  J^^P?^^ 
property  itself.   In  England,  a  conviction  for  felony, 
works  a  forfeiture  of  property,  and  to  suffer  an  ac- 
tion to  be  brought  before  conviction,  would  discour- 
age prosecutions,  and  deprive  the  king  of  this  part 
of  his  revenue ;  and,  therefore,  a  person  is  not  per- 
ttitied  to  sue  until  after  conviction.    But  no  suck 
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c<^LUKBTA  reason  exists  here,  because  there  is  no  forfeiture- 

Kov.1812. 

s^.f-yr^^  But  that  is  not  the  only  ground  upon  which  I  have 
RoBiwsov  formed  my  opinion.     I  do  not  tnink  the  question 

CuLF.'       ought  to  be  tried  in  this  collateral  wdy  ;  and  much 

less  ought  it  to  be  in  the  defendant's  mouth,  to  dis- 

m 

charge  himself  from  the  action  by  saying  he  had 
committed  a  felony.  Whenever  a  person  sets  forth 
a  gopd  cause  of  action  in  his  declaration,  and  sup- 
ports his  allegations  by  proof>  I  think  he  ought  ta 
recover,  notwithsunding  the  testimony  may  be  such 
as  to  induce  a  belief  that  the  transaction  is  felonious. 
A  person  ought  never  to  be  convict^  of  a  felony, 
except  on  a  direct  charge  of  a  crime,  and  by  a  jury 
charged  to  try  the  offence.  If  the  plaintiff  had 
charged  a  felony  on  the  face  of  his  declaration,  it 
would  have  been  a  question  on  which  it  is  unneces- 
sary to  give  any  opinion  at  present.  And  yet  I 
think  he  might  make  use  of  the  very  words  of  the 
act,  and  still  be  entided  to  recover.  In  an  action 
brought  to  try  the  right  of  property,  the  words  of 
the  act,  may  be  proper  words  to  use  in  the  declara- 
tion. Suppose  it  should  be  proved  that  the  defend- 
ant committed  the  act  in  a  clandestine,  secret  man- 
ner ;  still  his  object  might  be  only  to  get  possession 
of  property  to  which  he  had  a  claim,  and  not  with  a 
felonious  intention.  In  an  action  to  try  the  right  of 
property,  quo  animo,  makes  no  part  of  the  case- 
And  it  is  no  answer,  to  say  that  if  the  defendant  has 
any  right,  he  may  shew  it,  for  after  the  plaintiff 
has  established  his  right,  the  defendant  may  be  sat- 
isfied that  it  is  in  vain  to  contend  further.  Indeed,  in 
II        such  a  case,  it  would  be  for  his  interest  not  to  do  it. 
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if  he  might  thereby  ^ve  the  case  the  appearance  of  il®**™"^ 
felony,  and  non-suit  the  plaintiff^  after  having  estab-  w--v-s^ 
lished  a  right  to  the  property.  I  am  of  opinion  a  kobiksok 
new  trial  ought  to  be  granted.  ctw. 

Justices  Bay,  and  Grimke,  concurred. 

Brevard,  J.  I  remarked  to  the  jury,  that  the 
evidence  went  rather  to  prove  a  felonious  and  fraud- 
ulent inveigling,  &c.  contrary  to  the  act  of  assem- 
bly, than  such  an  enticing,  as  would  furnish  ground 
for  a  civil  action ;  and  that  if  they  should  be  of  -  * 
opinion  the  defendant  was  guilty  of  a  capital  felony, 
within  the  meaning  of  the  act  of  assembly,  againsit 
stealing  and  inveigling  away  slaves,  I  give  it  fis  my 
opinion  they  could  not  with  legal  propriety  find  a 
verdict  against  him  for  damages,  as  tlie  offence 
ought  to  be  made  the  subject  of  a  criminal  prosecu- 
tion, and  that  the  civil  injury  was  drowned  in  the 
felony.  I  also  said  that  there  was  no  great  necessity 
for  a  civil  action ;  at  any  rate  not  before  conviction, 
if  the  offender  could  be  prosecuted,  inasmuch  as  the 
prosecutor  could  have  restitution  of  his  property  af- 
ter conviction,  and  might  recover  it  from  any  one 
vrho  had  adverse  possession.  The  jury  found  for  the 
defendant. 

Justice  CoLCOCK,  concurred  with  Justice  Bre- 
vard. 

30 
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COLVXITA 

Nov.1812. 


Columbia^  November  Termy  1812. 


TfloxFtoir 

»•       Furlough  Thompson"!  Pickens  &  Farrow,  for 
LI...AT.  - .    ,        ^,^  y     ^f^  Motion. 

James  Lindsay.  J  Taylor,  Contra. 

A  icuiid        Case  fwm  Pendleton  Dist.     Nov.  1812. 

price  war- 
rants a 

sound  Motion  to  reverse  a  decree  on  Sum.  Pro.  on  a 

ty,  but,  if  note  of  hand  given    for  a  hogshead  of  tobacco ; 
exSr  weight,  1200  lbs.  at  83  per  cwt.  say,  836. 

airree  that 

shall  take  On  this  note  there  was  a  memorandum,  that  the 
er^^aTSis  defendant  should  take  it  at  his  own  risque.  The 
SeV"*- '  <iefendant,  after  the  tobacco  was  delivered,  sent  it 
dor  wiu  to  Chairleston,  where  it  turned  out  good  for  nothing, 
swcrsbie  A  discount  was  set  up  by  the  defendant,  for  the  car- 
s^uQd-  nage  of  this  tobacco  to  Charleston,  which  was  refus- 
^^'  ed  by  judge  Nott,  .  who  gave  a  decree  for  the 
amount. 


Bay,  J.  It  is  a  well  established  rule  of  law,  that  a 
sound  price  requires  a  sound  commodity.  But  if  a 
man  with  his  eyes  open,  and  well  aware  of  this  rule 
of  law,  will  go  and  make  a  bargain,  and  buy  an  arti- 
cle at  all  risques,  he  has  himself  to  blame,  and  must 
take  the  consequences.  I  am  against  opening  the 
decree. 

Justices  Brevard,  Grimke,  Nott,  and  Cot.- 
COCK,  concurred. 
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COLVMBTA 

Columbia.  J^ovember  Termy  1812.      s^^^^^r^ 

Statb 

The  State  ^  A,  Crenshaw,  Caldwell  &       «'• 

vs.  >      Dovrss,  for  the  Motion.  ^"" 

Samuel  Yancey.  )  Starke,  Solicit.  Contra. 

Indictment  for  murder.     Verdict  guilty.  ,.^  «- 

"        **  aictment 

held  goodf 

Smith,  J.     It  appears  that  the  prisoner  had  been  conck<id 
indicted,  as  principal  in  the  same  indictment  with  J^**^"*^ 
one  Lewis  D.  Yaney  as  accessary,  and  for  the  same  &  cii^ty 
murder ;  but  they  were  tried  separately,  and  on  sutc,"  in-' 
different  days.     Both  verdicts  were  written  on  the  c^^iuf 
indictment,   one  guilty,  and  the  other  not  guilty,  *"^'^' 
without  naming  the  person  tried  in  either  verdict.  pcAce  and 
The  counsel  for  the  prisoner  contended,  that  this  the^nie 
was  a  fatal  exception,  because  it  did  not  appear  '*^*n '^e 
which  of  the  prisoners  the  iury  intended  to  find  »»«<»««, 
guilty,  and  which  to  acquit.     But  from  an  authen-  <i*nts  had 
ticated  transcript  of  the  minutes  of  the  court  of  ses-  be^uied 
sions,  in  which  it  was  stated  that  Samuel  Yancy  the  ^^^|^^ 

principal,  was  tried  on  the  13th,  and  by  the  ver-  ^"gn«- 
f.       /i      .        ^       ^       M  ;     ,         ;  /    ted bj the 

diet  of  the  jury  found  guilty.     And  on  the  next  day  presidinp^ 

Lewis  B.  Yaney  was  tried,  and  the  verdict  was  not  mo§on  on 
guilty.     This  was  not  leaving  the  guilty  person  to  ^®  PJj?  ?^ 
be  guessed  at,  but  he  was  m<inifested  by  a  record,  tor,  to  re* 
made  under  all  the  solemnity  and  sanction  of  law.  decision. 
And,  therefore,  that  ground  cannot  serve  the  pris-  ^i!'  "^ 
oner.     ^^  That  the  indictment  did  not  state  the  ju- 
rors to  be  good  and  lawful  men  of  the  district.'' 
This  was  another  ground  on  which  the  counsel  for 
the  prisoner  seemed  very  much  to  rely.      This 
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N^^^Ti2^  might  have  been  a  sufficient  ground  under  the  £ng- 
v^r-U%^  lish  law^   regulating  the  impannelling  of  jurors. 
Stati       There  it  was  made  the  duty  of  the  sheriff  of  the 
Yahct.      county  to  return  a  panel  of  jurors  liberos  et  legcUes 
hominus  de  vicinatOy  that  is  freeholders^  without 
just  exception^  and  of  the  visne  or  neighbourhood ; 
which  is  interpreted  to  be  of  the  county  where  the 
fact  is  committed.  (4  Black.  Cam.  349.)  There  was 
no  test  previous  to  the  trials  of  the  qualification  or 
goodness  of  the  jurors.     The  sheriff  had  no  sort  of 
check  whatever  upon  him^  until  after  the  panel  was 
returned.     He  might  have  summoned  jurors^  who 
resided  out  of  the  county ;  or  who  were  not  freehold- 
ers.    This  might  have  passed  unknown  until  aft^ 
conviction.     And  this  might  have  been  the  earliest 
moment  for  correcting  it.     But  by  the  various  acts 
of  our  own  state  legislature,  relative  to  the  empan- 
nelling  jurors,  it  is  done  under  so  many  guards  and 
^  tjhecks,  that  these  exceptions  can  never  prevail.    In 

the  first  place,  the  tax  collector  is  commanded  to 
make  his  return  for  the  district,  the  preceeding 
year  to  the  sheriff,  and  the  judge  or  judges  attend- 
ing at  the  court,  shall  cause  to  be  transcribed,  the 
names  of  such  persons,  who  are  entitled  by  the  con- 
stitution of  this  state,  to  vote  for  members  of  the 
state  legislature,  and  shall  put  their  names  in  the 
manner  prescribed  by  law,  into  the  division  of  the 
jury  box,  &c.  {^ct  of  Assembly^  1799.)  And  the 
law  requires,  that  at  least  once  in  every  three  years 
this  course  shall  be  renewed,  ^rom  this  box^  at 
each  court,  the  presiding  judge  shall  cause  forty. 
eight  names  to  be  drawn,  by  a  child  under  the  age 
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of  ten  years,  whose  tender  mind  is  perfectly  incapa-  ^^^,is\2. 
ble  of  any  thing  like  corruption,  in  selecting  any 
particular  names  &c.  And  this  precautionary  course  ^'^" 
is  pursued,  until  the  trial  is  had.  And  further-  Yawct. 
more,  all  these  officers  from  first  to  last,  concerned 
in  every  stage  in  drawing  the  juries,  are  by  law  spe- 
cially required,  to  do  it  under  the  obligation  of  a 
particular  oath,  in  addition  to  the  solemn  oath  of 
office.  Now  under  all  this  strictness,  and  precau* 
tion,  it  could  scarcely  be  deemed  essential  to  the 
safety  of  the  prisoner,  that  the  particular  words 
^^  good  and  lawful  men''  should  be  set  forth  in  the 
indictment.  I  am  not  only  of  opinion  that  it  is  per^ 
fectly  unnecessary  to  set  out  these  words  in  the  in-- 
dictment,  but  I  should  deem  them  superfluous,  and 
believe  that  setting  forth  in  the  indictment  the  im- 
pannelling  the  jury,  in  pursuance  of  the  acts  of  the 
legislature,  is  more  conformable  to  good  sense,  and 
equally  safe^  at  least,  for  the  prisoner. 

On  the  ground  of  the  jury  amending  their  verdict 
three  days  after  returning  it,  I  think  the  case  can- 
not be  altered.  I  think  the  rules  of  law  would  not 
authorise  it;  but  I  at  the  same  time  believe  it  was 
only  redundant,  and  that  the  verdict  stood  in  need 
of  no  such  aid,  as  it  was  sufficiently  explicit  from 
the  records  of  the  court  then  existing.  ^^  That  the 
indictment  against  the  defendant,  concludes  against 
the  peace,  and  dignity  of  this  state,  instead  of  the 
state  aforesaid,  or  the  same  state.'' 


Statb 
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Nov!i8i2t  '^^^  ground  was  much  insisted  on  by  the  pris- 
oner's counsel.  It  was  argued,  that  this  was  a  con- 
stitutional provision,  intended  for  the  security  of  the 

Yahct.  prisoner  that  the  state  of  South-Carolina  should  be 
so  clearly  identified  that  it  could  not  be  in  any  wise 
doubtful  whether  the  offence^  with  which  the  pris- 
oner should  be  charged^  was  committed  against  this 
state^  or  any  other  state.  This  part  of  the  consti- 
tution^  which  is  in  the  following  words.  *^  The 
style  of  all  process  shall  be ;  The  State  of  South- 
Carolina.  All  prosecutions  shall  be  carried  on  in 
the  name^  and  by  the  authority  of  the  state  of  South- 
Carolina^  and  conclude  against  the  peace^  and  dig- 
nity of  the  same/'  will  admit  of  a  latitude  of  con- 
struction. And  the  true  sense  and  meaning  appears 
to  be^  that  all  process  shall  conclude  against  the 
peace  and  dignity  of  the  state  of  South-Carolina^ 
either  in  express  words^  or  in  such  other  words  that 
must  have  an  undeniable  reference  to  the  state  of 
South-Carolina ;  and  the  expressions^  ^^  The  Same^-- 
are  only  the  relative  to  the  antecedent  ^^  South-Car- 
olinaj  and  if  expressed  in  other  words^  which  cannot 
be  mistaken  in  their  meanings  as  ^^  this  State^^^  in 
the  same  writing  or  indictment^  and  at  the  con- 
clusion thereof^  after  the  style  of  the  process  had 
commenced  in  the  constitutional  words^  ^^  the  State 
of  South-Carolina^''  would  appear  to  be  all  that  the 
fair  construction^  and  good  sense  of  tliis  clause  should 
require.     Therefore  the  motion  must  be  overruled. 

Justices  Brevard,  Bat^  and  Colcock  concurred. 
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GOKUXBIA 

Columbia^  JVavember  Temiy  1812.      v^^^^^xJ 

Statb 

The  State  "1  Taylor,   Solicit,  for   the      ^' 

vs.  I      Motion.  8.  tawt. 

Samuel  Yancy,  &      j 

Lewis  D.  Yancy,      J  Creswell,  Contra. 

■9 

Indictment  for  murder. 

NoTT,  J.  One  of  the  defendants  in  this  ease  is 
indicted  as  principal,  and  the  other  as  accessary. 
After  the  defendants  had  been  arraigned,  and  plead- 
ed not  guilty,  their  counsel  moved  that  they  might 
be  tried  separately,  which  was  allowed  by  the 
presidii^  judge.  Application  is  now  made  to  this 
court,  to  reverse  that  decision.  It  is  admitted  that 
an  accessary  cannot  be  t|ried  before  the  principal, 
and  formerly  it  was  held  that  he  could  not  be  tried 
until  the  principal  was  convicted.  But  now  they 
may  be  tried  togedier.  (2  Hawk.  P.  C.  Ihster^s 
C.  L.  360.)  But  this  does  not  deprive  the  accessa- 
ry of  any  right  that  he  had  before ;  and  much  less 
does  it  deprive  the  court  of  any  discretion  it  bad  be* 
fore.  Admitting  Aerefore  that  the  accused  cannot 
demand  it  as  a  right,  the  court  may  in  its  discretion 
permit  it.  And  I  think  it  a  reasonable  indulgence, 
which  I  presume  would  seldom  be  refused.  I  am, 
therefore,  of  opinion,  that  this  motion  to  reverse  the 
decision  ought  to  be  refused. 

Justices  Grimke,  Smith,    Colcock,   Bay  and 

Brevard  concurred. 

31 
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Not.  18 12. 

s^'-^^^tm/  Columbia^  Mwember  Thm,  1812!« 

Statb 

V, 

M.  Him.  The  State  ^  Fabrow    &   Creswell^  foT    the 

vs.  >      Motion. 

Moses  Hill.  )  Taylor^'  Solicit.  Contra. 

^  This  is  a  motion  to  reverse  the  decision  of  Mr. 

Justice  Bayy  in  the  Court  of  General  Sessions^  held 
for  the  district  of  Laurens^  and  to  order  the  defend- 
^t  to  be  liberated  upon  baiL 

A  bill  of  indictment  wad  found  by  the  grand  jjury^ 
against  the  defendant  for  inyei^ing^  enticing^  &c. 
a  negro  slave  to  leave  his  master^  contrary  to  the 
act  of  assembly^  which  declares  such  offence  to  be 
capitally  criminal ;  and  the  state  i)ot  being  ready  to 
proceed  in  the  prosecution^  a  motion  was  made  oa 
the  part  of  the  defendant  to  be  bailed^  founded  on 
several  affidavits^  tending  to  shew  that  the  prosecu* 
tion  was  instituted  from  malice^  or  mistake ;  and  that 
the  inveigling^  &c.  of  the  slave  was  not  felonious  or 
fraudulent;  but  in  consequence  of  a  fair  claim  of  pro- 
perty ;  but  the  judge  refused,  to  hear  the  affidavits 
read;  after  being  informed  of  their  import;  under  an 
impression  that  after  a  bill  of  indictment  found;  the 
court  had  no  power  to  bail  the  indictee;  in  a  capital 
ease;  under  any  circumstances  appearing  by  affida- 
vits^ which  go  to  contradict  the  finding  of  the  jury. 

The  appeal  is  from  this  decision. 

/ 

It  has  been  argued.   1st;  That  after  a  biU  of  in- 
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4jctmeiit  found  for  a  capital  felony^  the  indictee  can-  ^J^^g'^^ 
not  under  any  circumstances^  be  legally  bailed ;  and^  s-^-^v^.^ 
2nd,  That  even  if  a  Court  of  General  Sessions,  has  ®'^" 
^e  power  to  bail  in  such  cases ;  yet  under  the  cir-  m.  hhu: 
cumstances  stated  to  the  court,  as  the  reasons  for 
bailing  the  prisoner,  the  court  had  no  discretionary 
power  to  bail,  and  therefore  was  not  bound  to  hear 
And  consider  the  affidavits  offered  on  that  occasion. 


■ 

BuvARD,  J.  I  am  clearly  of  opinion,  lat^  that 
court  had  power  to  bail ;  and,  2nd]y,  that  the 
court  ought  to  have  heard  and  considered  the  af- 
fidavits which  were  offered;  and  ought  to  have 
decided  on  the  merits  of  the  application  after  heart- 
ing and  considering  the  affidavits.  1st,  If  any  cre- 
dit is  due  to  the  oracles  of  the  English  law,  Coke 
and  HcUey  to  which  may  be  added  Hawkins  and 
Blackstane,  there  is  no  doubt  but  the  Court  of  King's 
Bench,  in  England,  has  the  power  of  bailing  in  all 
cases  whatsoever,  and  there  is  as  little  doubt  but  our^ 
Court  of  General  Sessions  have  the  same  power* 
The  Court  of  King's  Bench,  had  the  power  at  com- 
mon law,  and  it  is  not  taken  away  by  any  statute* 
Thb  is  clearly  laid  down  by  Lord  Coke,  in  his  com- 
mttft  on  the  statute,  Westm.  Primer,  (3  Ed.  1  c.  15.) 
2  Just.  185,  186.  3  Vin.  Mr.  508.  445.  This 
statute  forbids  bailing  in  certain  cases,  by  the  sheriff, 
justices  of  the  peace,  and  others,  virtute  officii^  or 
by  force  of  the  common  writ,  de  homine  replegiando, 
or  de  manueaptianey  but  it  extends  not  to  the  Court  of 
King's  Bench,  which  may  bail  in  any  case,  even  in 
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coLiTMBTA  high  treason^  or  murder^  and  as  well  after  a  biB 
NoT.1812.  f^^^  ^  i^^jj^j.^     2Jwt.  187.  2  Hale's  P.  C.  129.* 

131.  2  Hawk.  176.  4  /m/.  71.  iS»m.  163. 
Bukt.  85.  3  Fin.  Jlbr.  510.  4  5fac.  Com.  398. 
No  court  ought  to  bail  after  the  party  has  been  con- 
victed ;  for  the  intendment  of  law  in  bail^  is  qw^ 
Stat  indiferentery  whether  the  accused  is  guilty  or 
not.  2  Just.  187,  188.  2nd,  The  court  oug^t  to 
have  considered,  and  decided  on  the  merits  of  the 
case,  as  contained  in  the  affidavits.^  It  seems  tp  me 
strange  to  say  that  the  court  had  no  <fi*cretionary 
power  in  the  particular  instance,  because  the  affida- 
vits went  to  contradict  the  finding  of  the  jury. 
This  is  a  distinqtion  I  have  not  met  with  in  any  of 
my  researches  on  this  subject  in  any  book  ef  authori- 
ty, or  any  other.  The  objects  of  most  consequence 
in  exercising  the  power  of  bailing,  I  apprehend,  are 
to  promote  the  ends  of  public  justice,  and  secure  the 
liberty  of  the  citizen. 

A  man  against  whom  a  bill  of  indictment  may  be 
found,  for  a  capital  offence,  may  perchance  be  clearly 
innocent ;  and  if  his  innocence  can  be  made  mani- 
fest by  affidavits  submitted  to  the  court,  I  can  see  nd 
reason  why  they  ought  not  to  be  received,  and  al- 
lowed their  proper  weight.  I  admit  that  the  dis- 
cretionary power  of  the  court  may  be  abused,  and 
that  it  ought  not  to  be  abused.  But  it  may  as  well 
be  abused  in  any  other  instance  as  this.  It  is  no 
conclusive  argument  against  the  proper  use  of  it, 
that  it  may  be  abused.  Lord  JSolt  refused  to  baH 
after  an  indictment  for  murder,  though  the  evidence 
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upon  reading  it  did  not  seem  sui&cient^  as  it  might  ^^'^^ 
discourage  the  prosecution.     (1   SalA.  104.)    This  \^->^^s«/ 
caution  was    no  doubt  very   proper  and  the  ex-  ^^^^ 
ample  may  be  worthy  of  imitation ;  but   it  does  h.  Biu. 
not  prove  that  he  was  not  authorised  to  bail^  but 
the  contrary.     It  proves  too^  that  affidavits  were 
submitted^  and  considered  by  him    touching   the 
innocence  and  guilt  of  the  party  indicted.    This 
appears  to  have  been  a  common  practice.     It  was 
done  in  Farringttm^s  case/  ^2.  Johns.  222.  J  where 
where  the  indictment  was  for  murder^  which  being 
removed  into  the  Eing^s  Bench^  the  prisoner^  after 
pleading  not  guilty^  was  bailed^  the  court  being  sat- 
isfied by  several  affidmnts^  that  there  was  good  rea- 
son for  it.     So  in  Bamey^s  case.     f5  Mod.  323.^ 
And  in  the  case  of  Lord  Mohun,  fSkin.  683.^  which 
were  also  cases  of  murder^  after  biUs  found ;  and  in 
many  others  which  might  be  mentioned.     I  think 
the  motion  ought  to  be  granted. 

Justice  CoLCOCK  concurred  with  Justice  Bre- 
vard. 

NoTT^  J.  In  this  case,  as  the  judge  before  whom 
the  motion  was  made,  did  not  think  the  grounds  for 
bailing  sufficient,  I  think  the  motion  ought  to  be  dis- 
eharged.  It  is  one  of  those  cases,  in  which  a  judge 
must  be  governed  by  his  own  discretion ;  and  as  no 
rule  can  be  laid  down,  by  which  the  discretion  of  a 
judge  can  be  governed,  his  opinion  ought  to  prevail. 
But  as  to  the  general  question,  I  have  no  doubt  but 
the  judges  of  the  court,  have  the  power  and  right 
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covnniA  to  admit  persons  to  bail,  after  bill  found  in  a  capital 

Nov. 1812,  T>,     ,  ,    /^       ,•       ,      1  ,       .   ^ 

N^-v^^^  case«  Blachstane  and  Hawkins  both  say^  the  judges 
fTATs  Qf  the  King's  Bench  may  admit  to  bail  in  all  cases. 
It.  uiu.  And  although  it  is  not  particularly  said  after  bill 
founds  yet  if  this  power  extends  to  all  cases^  there 
are  none  to  which  it  does  not  extend^  and  it  neces- 
sarily embraces  cases  after  bill  found*  It  is  admit- 
ted^ that  there  may  be  in  imperious  cases^  such  as 
the  small  pox  breaking  out  in  the  gaol^  its  having 
taken  fire^  &c.  And  if  it  is  admitted  that  a  case 
may  exists  the  whole  question  is  admitted :  for  it  at 
once  resolves  into  a  question  of  discretion. 

A  rule  has  been  attempted  to  be  made^  not  to  ad- 
mit evidence  that  goes  to  ^contradict  the  finding  of 
the  jury ;  but  suppose  a  bill  was  found  against  a  man 
for  murder^  and  the  person  said  to  be  murdered^ 
should  present  himself  alive,  to  the  judge,  will  it  be 
said  such  testimony  cannot  be  received,  because  it 
contradicts  the  finding  of  the  grand  jury  ?  Suppose 
a  bill  for  a  rape,  and  upon  inspection,  the  party  ac- 
cused is  found  to  be  incapable  of  committing  the  of- 
fence, surely,  a  judge  might  bail  on  such  evidence. 
These  are  extreme  ca^es,  but  they  are  conclusive  as 
to  the  principle. 

Justice  Gbimkb  concurred  with  Justice  Nott. 


Smith,  J.  The  general  rule  is,  not  to  admit  to 
bail  after  bill  found,  in  capital  ca^es.  The  case  of 
Lord  Mohtmf  indicted  for  murder,  is  a  high  author- 
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itj  in  support  of  this  principle.    Holfit  ReportSy  84.  Coitobia 
Salkeld.  104.     Also  the  case  of  Bing,  {ScUky     ym-  >^^-^r\^ 
dieted  for  murder;  after  bill  founds  chief  justice  s*^" 
Holty  and  justice  (xould,  refused  to  admit  to  bail,  m.  vlox. 
although  the  evidence  upon  the  affidavits  read,  did 
not  seem  sufficient  to  prove  him  guilty.  '  They 
thought  that  ^Mt  was  not  fit,  that  the  court  should 
declare  their  opinion  of  the  evidencie  beforehand  ; 
because  it  must  prejudice  the  prosecutor  on  one 
hand,  or  the  prisoner  on  the  other.''    I  am  of  opin^ 
ion,  that  it  is  clearly  inadmissible  in  ordinary  cases, 
and  ought  to  be  accompanied  by  very  extraordinary 
circumstances,  so  as  to  fidmit  of  little  doubt,  but  the 
prisoner's  life  must  be  jeopardised  before  tri^,  by 
pestilence,  &c.     And  I  am  also  of  opinion,  the  cases 
relied  on  in  the  books,  that  say  the  justices  of  the 
Court  of  King^s  Bench,  may  bail  in  any  case,  can, 
and  does  only  mean,  that  they  have  that  power  be- 
fore bill  found.     I  also  think  such  a  rule  would  be 
of  dangerous  tendency.     It  would  make  the  opinion 
and  feeKngs  of  the  judge,  the  rule  by  which  each 
case  must  be  governed,  and  strip  it  of  that  uniform- 
ity which  ought  to  pnter  into  every  rule  of  law. 

w 

I  am  therefore  of  opinion  that  the  rule  ought  t» 
be  discharged. 
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Cha»lS0 
Toir. 


Jan.'  18U  Charleston,  January  Term,  1813. 

®'^™     J.  Slater  1  Rjchardson^/ot  the 

0AXLLABB.  vs,  y      Motion. 

Theodore  Gaillard,  Jun.  J  Simmons,  Contra. 

• 
suTc^o-  Brevard,  J.  TTiis  case  has  been  twice  argued  ; 
s^kl^^  once  before  in  January,  1809,  and  now,  at  this  meet- 
i/>rd»  ing  of  the  court  When  it  was  first  argued,  I  had 
<»r(;hirief.doubtSt  but,  upon  considering  the  subject,  and  long 
^^^  ^^jj  before  the  second  argument  took  place,  those  doubts 
jooatban   ^erc  removed.      The  second  ariniment  has    not 

Wilway.  to  ^ 

charter  a  rettel  called  tha  Eliza,  for  a  trading  vova^  to  Pliladelphia,  SavaiinaK, 
the  Weit-Indies,  and  thence  to  Lirerpool,  touctiing  at  Charleston  ;  the  cargo 
to  be  contigned  to  Slater,  the  plauitiflf  a  merchant  of  Liverpool.  A  charter- 
party  was  merwards  executed,  but,  in  the  charter^paity,  no  notice  was  taken  of 
the  consigning  of  the  caifo. to  the  plarntiff.  After  the  charter  party,  0.  &  L. 
^rrote  to  ^m  adTising  him  of  a  draft,  but  taking  no  notice  of  the  intended  con- 
nignment.  In  a  second  letter  they  informed  him,  that  they  had  chartered  the 
XUza,  and  that  the  cargo  would  probably  be  consigned  to  him ;  of  which  he 
should  be  advised.  About  this  time,  or  soon  afterwards,  the  plaintiff  accepted 
sundry  bills,  of  B.  and  L.  to  the  amount  of  £1600.  and  up  vards ;  but  whether  on 
the  faith  of  the  intended  consignment,  did  not  appear.  B.  and  L.  also  authorised 
"Wilway,  to  draw  on  the  plaintiff,  which  he  did,  and  his  biU  for  £500,  was  didy 
honou'^ed.  Wilway  died  on  his  voyage,  in  the  Bay  of  Honduras,  and  his  admin- 
istralsr  completed  the  shipment,  and  forwarded  the  invoice»  and  bills  of  lading  to 
the  plaintiff  in  London  ;  hut,  before  this  time,  B.  and  1^.  failed,  and  assigned  the 
cargo  tp  (iaiUard,  the  defendant,  to  secure  a  debt  due  to  him. 

The  Eliza  proceeded  on  her  voyage,  from  the  Hay  of  Honduras,  and  touched 
at  Charieston,  where  the  defendant  took  possession  of  the  cargo,  took  new  bills 
of  'ading  to  himself,  as  owner,  and  forwarded  them'to  the  plsintiff,  with  direc- 
tions to  dispose  of  the  cargo  for  his  benefit.  B.  and  L;  gave  notice  to  S.  of  the 
assipiment,  to  GaiUard*  and  directed  the  proceeds  of  uie  Eliza's  cargo,  to  be 
placed  to  his  credit. 

In  Ifay,  1807,  the  plaintiff  acknowledged  the  defendant's  letter,  and  promised 
to  fbUow  his  directions  respecting  the  Eliza's  caivo ;  but,  in  December  fol- 
lowing, gave  him  notice,  that  he  had  disposed  of  the  cargo,  and  detained  the 
proceeds  as  subject  to  his  lien  on  account  of  advances  to  Barker  and  bord.  tie 
afterwards  brought  suit  to  recover  the  balance  of  an  account,  apainst  the  defend- 
ant. The  defendant  claimed  to  set  off  against  the  plaintin 's  demand,  the 
amount  of  the  sales  of  the  Eliza's  cargo.  Held  that  the  plaintiff  bad  no  lien,  and 
that  the  interest  of  B.  and  L.  in  the  Eliza's  cargo  passed  bv  the  assignment  to 
the  defendant,  and  that  the  defendant  was  entitled  to  set  olf  against  plaintiff's 
demand,  the  amount  of  said  sales. 

By  three  judges,  Norr,  and  Bat,  dissenting 
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cbmiged  the  opinion  I  had  previously  formed^  though  cvaxus^ 
i  haye  attended  to  it  with  every  disposition  to  re-  Jan.  tm. 
ceive  new  lights  and  give  weight  to  ^ch  new  argu-  ^^^^"^^^^ 
ments^  as  haid  not  before  been  argued  or  considered.       «.  • 
me  result  of  my  hest  judgment  is,  that  the  motion    ^^^^' 
^ugfat  to  he  granted. 

The  action  was  assumpsit  to  recover  the  balance 
of  a  general  account  current  between  the  parties^  as 
merchants.  The  plaintiff  was  an  English  merchant^ 
and  the  defendant  an  American  merchant.  The  de- 
fendant claims^  and  the  plaintiff  refuses  to  allow  a 
credit  of  j^i470  6a.  8d.  sterling,  the  proceeds  of  a 
quantity  of  mahogany  and  dye-wood,  being  the  cargo 
of  a  vessel  called  £liza,  which  was  sold  by  the  plain*- 
tiff  ^s  agent  at  Liverpool,  as  consignee.  The  defend- 
ant insists  that  the  property  sold  was  his,  and  was 
consigned  by  him  to  the  plaintiff,  to  be  sold  on 
his  account.  The  plaintiff  contends  that  the  {hto- 
perty  bdongs  to  Barker  and  Lordy  American  mer- 
'Chants,  and  was  consigned  by  them  to  him  to  sell  on 
their  account.  The  defendant  insists,  that  som^ 
time  before  the  receipt  of  the  cargo,  at  Liverpool, 
by  the  plaintiff,  Barker  and  Lordf  assigned  over 
the  same  to  him  for  a  valuable  c(msideration,  and 
that  he  afterwards  took  possession  thereof,  and  con- 
signed it  to  the  plaintiff,  as  his  own  property.  The 
plaintiff  contends  that  prior  to  that  assignment,  he 
acquired  a  lien  on  the  property,  which  the  assign- 
in^it,  could  not  affect,  and  that  he  had  a  right  t^ 
apply  the  proceeds  in  discharge  of  his  lien. 

3a 


350  JUDICIAL  DECISIONS  IN  THE 


CiABut.  jn  order  to  decide  correctly  on  these  conflicting 
Jan.  1813.  claims  it  will  be  necessary^  in  the  first  place^  to  attend 
'^^'^'^^^  to  the  relative  sitaations  of  the  parties  concerned^  and 

Slatbb  ^ 

V.  to  their  connections  with  each  other.  The  plaintiff 
AiuABB.  ^^  ^  merchant  in  London^  the  defendant  was  a  mer- 
merehant  in  Charleston ;  Barker  and  Lardy  merchants 
in  Charleston^  and  the  friends  of  the  defendant.  The 
plaintiff  acted  occasionally  as  a  commission  merchant^ 
or  factor^  for  both  Barker  and  Lordy  and  the  defend- 
ant ;  and  shipped  goods  to  them^  severally^  on  their 
separate  accounts^  having  a  running  account  with 
each.  Before  the  assignment  in  question^  Barker 
and  Lord  had  shipped  sundry  cargoes  to  the  plain- 
tiff, to  be  sold  on  their  general  account,  and  had 
never  drawn  for  more  than  was  customary,  having 
generally  a  considerable  balance  in  their  £eivour. 
About  the  time  of  the  assignment  they  failed ;  but 
the  failure  was  not  suspected  by  the  plaintiff,  who  al- 
ways considered  their  credit  good  till  informed  to  the 
contrary,  after  tiie  assignment.  The  balance  of  the 
general  account  between  Barker  and  Lardy  and  the 
plaintiff,  was  in  favour  of  the  latter.  The  defend- 
ant had  endorsed  notes  for  Barker  and  Lardy  to  the 
amount  of  about  £Vf(30  sterling,  which,  about  the 
time  of  their  failure,  he  found  it  necessary  to  take 
up,  and,  by  way  of  indemnity,  took  an  assignment 
of  the  cargo  of  the  Eliza,  which,  at  that  time,  con- 
sisted of  lumber.  The  Eliza  had  been  chartered  by 
Barker  and  Lardy  and  Jonathan  Wilwajfy  and 
freighted  with  lumber,  on  an  adventure  to  Jamaica, 
Honduras  and  Liverpool,  and  at  the  time  of  the  as- 
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stgnmeht^  was  on  her  passage  from  Savannah,  in  ^"^JJJJ;^ 
Georgia,  in  the  route  of  her  intended  voyage.    The  j*n.  isis. 
assignment  imports  an  absolute  and  unqualified  sale,  g^^^^^ 
and  transfer  of  the  property,  and  all  the  right,  title,       «^ 
and  interest  of    Barker  and   Lard  thereto,  and 
therein,  to  the  defendant  for  a  valuable  considera- 
tion. 

It  was  not  seriously  contended,  that  the  assign* 
ment  was  not  a  bona  fide  transaction,  nor  that  it  was 
not  legally  competent  to  change  the  property,  pro- 
vided the  plaintiff  had  not  a  pre-existing  lien  on  the 
property,  or  the  defendant  had  not  by  his  conduct, 
subsequent  to  the  assignment,  given  to  the  pkintiff 
a  right  to  change  the  property  with  the  debts  due 
to  him^  from  Barker  and  Lordj  contracted  on  the 
credit  of  tlie  cargo,  assigned,  or  that  for  which  it 
was  exchanged.  It  was  indeed  slightly  insinuated  on 
the  first  argument,  and  more  directly  suggested  on 
the  last,  that  the  transaction  was  colourable  and  col- 
lusive^ and  had  a  view  to  some  unfair  advantage  to 
the  prejudice  of  the  plaintiff ;  but  it  was  not  relied 
upon  as  a  material  ground  in  the  cause,  and,  there* 
fore,  I  take  it  for  granted,  that  it  was  not  considered 
tenable. 

As  in  criminal  cases,  it  is  a  rule,  that,  in  propor- 
tian  to  the  atrocity  of  the  crime  charged,  should  be 
the  strength  and  sufficiency  of  the  evidence  to  prove 
it,  and  that  guilt  shall  never  be  presumed ;  so,  in 
civil  cases,  the  same  principles  of  reason  and  sound 
policy^  on  which  the  rule  in  criminal  cases  is  found* 
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caimui-   ^^  require  the  same  ci^uttispectton^  and  presamp- 

Jan.  i8'3.  tioii  in  fatouT  of  innocence^  where  character  and 

^f^^^^^  reputation  are  involved  ;  hence  the  rule  that  fraud 

V.       shall  never  be  presumed^  but  must  be  established  by 

atrong  evidence. 

The  observance  of  this  ruje  or  maxim^  is  more  es« 
pecially  proper  and  necessary  in  mercantile  trans- 
actions ;  because  mutual  confidence^  good  faith^  fidr 
dealing  and  punctuality ^  are  the  life  and  aoul  of 
business;  and^  as  it  is  the  interest^  so  it  is 
the  custom  of  merchants^  in  their  intercourse^  for 
their  mutual  benefit  in  the  way  of  ttude^  to  con- 
duct themselves  towards  each  other  with  libera- 
lity and  good  faith,  a  different  conduct  would 
be  sure  to  prodnce  results  unfovourable  to  their 
mutual  interest,  and  would  certainly  end  in  a  omi«» 
intercourse,  the  evil  of  which  is  so  much  dreaded 
in  mercfflitile  pursuits.  Hence  arises  the  pro- 
priety and  safety  of  indulging  the  most  favour^ 
able  presumptions  and  constructions,  in  relation 
to  transactions  between  merchants  of  good  standing 
and  fair  character,  and  of  rejectiiig  every  suggest 
tion  of  fraud,  collusion  and  deceit,  in  relation  to 
such  transactions,  which  is  not  borne  out  by  tlie 
most  convincing  proof. 

On  the  present  occasion,  there  does  not  appear  to 
*  my  view  a  shadow  of  proof  to  darken  in  the  small- 
est degree  that  part  of  the  case,  which  rektes  to  the 
^angnment  in  question.    There  is  no  pretence  ib^ 
sAying  that  it  was  not  m  honest  and  fair  transaction. 
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Thferc  is  no  ground  for  impeaekiHg  it,  aa  unlawlul,  ^"J^"*" 
or  insufficient  to  transfer  the  right  of  property-  But  J«;^i8i^- 
it  has  been  argued,  that  prior  to  the  assignment,  the 
plaintiff  had  a  lieU  on  the  property,  which  existed 
at  the  time  of  the  assignment,  afid,  subject  to  which 
the  as»gnment  was  made,  and  the  property  trans^ 
ferred ;  or  that  he  acquired  a  lien  on  the  cargo, 
for  which  the  assigned  cargo  was  exchanged  with 
the  consent,  or  by  the  acquiescence  of  the  defend- 
ant,  which  authorised  hiln  to  apply  the  proceeds  of 
the  latter  cargo,  to  the  payment  of  his  balance  against 
BarAef  and  Lard. 

The  presiding  judge,  at  the  trial,  laid  it  down  to 
the  jury  as  his  opinion,  that  the  assignment  was 
only  a  qualified  And  conditional  transfer  of  the  prop- 
erty,  clogged  with,  and  subject  to  a  •  superior  title 
to,  and  interest  in,  the  property  which  the  plaintiff 
then  had ;  and  that,  inasmuch  as  the  defendant  was 
acquainted  with  all  the  dealings  and  transactions  of 
Barker  and  Lordy  and  did  not  interpose  to  prevent 
their  communications  with  the  plaintiff,  or  give  rea- 
sonable tiotice  to  the  defendant  of  all  the  eircum- ' 
stances  within  his  knowledge,  relating  to  the  cargo 
in  question,  and  put  him  on  his  guard  against  the 
consequences  of  trusting  to  the  faith  of  the  contem- 
plated consignment  of  the  cargo  to  him,  from  Bar* 
ker  and  Lard^  his  silence  and  tacit  acquiescence  in 
what  was  done  by  Barker  and  Lard,  and  those  who 
were  connected  with  them,  and  acted  for  them  in 
raising  their  hopes  and  expectations  of  the  plaintiff, 
of  a  consignment  of  the  cargo  to  him  by  JSarker  and 
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Cha»li8.  Lardy  and  thereby  inducing  him  to  accept  bills,  and 

jftii.  181J.  incur  expense  on  their  accounts,  ought  to  be  con- 

'^^^'"^^  sidered  as  amounting  to  an  agreement  or  consent  on 

••       bis  part  to  sanction  those  proaeedin^,  and  yield  up 

"*^"'  his  own  security  to  tlie  prior,  or  better  claim  of  the 

plaintiff. 

Before  I  attempt  to  ascertain  wliat  the  law  is 
upon  these  points,  I  shall  endeavour  to  ascertain 
the  facts  upon  which  the  law  arises.  The  assign- 
ment bears  date  tJie  30th  July,  1800.  It  was  said 
in  the  report  of  the  case,  that  it  did  not  clearly  ap-r 
pear  when  the  assignment  really  was  made.  As 
there  was  no  evidence  that  it  was  made  at  a  differ- 
ent time  from  that  which  the  date  of  the  instrument 
imports,  I  apprehend  it  must  be  considered  as  hav** 
ing  been  made  at  that  time. 

I  will  consider  the  facts  and  circumstances  of  the 
case,  in  the  order,  in  which  they  occurred.  Some 
time  before  the  21st  October,  1799,  a  written  agree- 
ment was  entered  into  between  Barker  and  Lord 
and  Jonathan  Wilwayy  relative  to  an  intended  ship- 
ment, and  with  a  view  to  a  charter  party  of  affreight- 
ment. A  charter  party  was  accordingly  executed, 
from  which  it  appears,  that  Elipkakt  Ludd  was  to 
be  master  and  agent  of  the  chart^ed  vessel,  Eliza, 
chartered  on  the  joint  account  of  Barker  and  Lord 
and  Jonathan  Wilwayj  to  sail  from  Philadelphia 
to  take  in  a  cargo  of  lumber,  to  go  to  Georgia; 
thence  to  Kingston,  Jamaica  %  thence  to  the  Bay  of 
Honduras,  to  exchange  the  lumber  for  mahogany 
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aad  dye-wood }  thence^  (after  touching  at  Charles-  Cba*™. 
ton)  to  proceed  to  Liverpool.     The  agreement  is  Jan.  isis. 
not  dated.     The  charter  hears  date  the  21st  of  Ocr  ^^'^^^^ 

SlATXB. 

toher^  1799^  and^  it  is  presumable^  was  executed  in       v. 
a  very  short  time  after  the  agreement  was  conclu- 
ded. 


There  is  some  variation  in  the  terms  of  stipula^ 
tioa  of  these  two  instruments.  From  the  agree- 
ment)  it  appears  that  the  adventure  intended  for  the 
Liverpool  market^  was  to  be  consigned  to  (he  plain- 
tiff^ (Mr.  Slater)  and  Wilwajf  w{^  to  be  authorised 
to  draw  on  him  for  a  certain  sum.  From  the  char- 
ter party^  it  does  not  appear  that  the  cargo  was  to 
be  consigned  to  the  plaintiff  absolutely.  No  doubt^ 
however^  it  was  intended  to  be  consigned  to  him^  as 
he  was  the  merchant  usually  commissioned  by  Bar- 
ker and  Lard  to  transact  buisness  of  this  kind  for 
them. 

Great  stress  has  been  laid  on  the  agreement  and 
charter  party.  It  has  been  contended^  that  the 
agreement  ought  to  be  considered  independent  of 
the  charter  party ;  and  that  both  together  furnish 
evidence  of  a  promise  or  conlract  to  consign  the  car- 
go to  the  plaintiff^  of  which  he  is  entitled  to  avail 
himself  under  all  the  circumstances  of  this  case.  The 
agreem^it  having  a  view  to  the  charter  party^  when 
the  latter  instrument  was  executed^  pursuant  to  the 
intention  of  the  parties^  I  apprehend  the  agreement 
was  at  an  end ;  and^  I  presume  the  parties  having  a 
right  to  vary  their  contract  by  mutual  consent^  might 
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CBABU0.  alter  the  terms  of  the  agreement^  aod,  tfaerefcHTd^ 
jmi.  18U.  must  he  considered  as  having  done  so  in  departing, 
in  some  respects  from  the  agreement  in  the  wording 
of  the  charter  party.  Then  if  there  is  nothing  con- 
tained  in  the  charter  paKy^  which  obliges  Barker 
and  Lord  to  consign  the  cargo  to  the  plaintiff,  I 
cannot  see  with  what  propriety  it  can  be  contended, 
that  he  was  bound  t6  do  so  in  consequence  of  these 
instruments. 

But,  independently  of  this,  I  can  discover  na 
ground  for  contending  that,  by  the  agreement,  the 
parties  thereto  were  under  any  obligation  to  Uie 
plaintiff;  nor  can  I  comprehend  how  the  plaintiff 
can  claim  any  right  or  advantage  from  a  contract 
between  other  persons,  to  which  he  was  not  a  party, 
and  in  which  he  had  no  interest.  He  might,  to  be 
sure,  feel  an  interest  in  expectancy,  if  the  parties 
should  agree  to  send  their  cargo  to  him  on  consign- 
ment ;  but  he  could  not  be  entitled  to  found  any 
right  or  claim  on  that  expectation,  not  being  under 
any  reciprocal  obligation  on  his  part,  nor  furnish- 
ing any  considertion  for  such  a  claimu  It  ap- 
pears to  me,  therefore,  that  these  documents  in 
themselves  supply  no  evidence  to  support  the  plain- 
tiff^s  claim  in  the  present  cs^e.  It  remains  for  fu- 
ture consideration,  whether  they  give  imy  support 
to  his  claim,  taken  in  connection  with  the  other  cir- 
cumstances of  the  ease. 

If  it  should  be  said  that  these  documents,  com- 
bined with  other  evidence  given  at  the  trial,  were 
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calculated  to  inspire  the  plaintiff  with  hopes,  and  Chaklm- 


TOW, 


raise  expectations  which  induced  him  to  give  credit,  Jan.  I813. 
or  make  advances  by  which  he  was  ultimately  a  suf-  iT''"'^"^*^ 

.  •'  "^  Slatkr 

ferer,  I  answer,  that  all  this  is  foreign  to  the  pres-       v. 
ent  enquiry ;  and  that,  should  it  appear  that  the  de-    ^"*^*^' 
fendant  was  aiding  and  abetting  Barker  and  Lord^ 
in  any  scheme  to  impose  on  the  plaintiff  or,  that 
Barker  and  Lard,  without  any  sinister  motive,  oc- 
casioned a  loss  to  the  plaintiff  by  raising  expectations, 
which,  were  not  satisfied ;  still  the  plaintiff  could 
derive  no  relief  from  the  prescBt  suit*     Though  it 
might  be  good  cause  for  an  action  on  the  case,  it 
would  not  furnish  an  item  in  an  action  of  assumpsit. 
It  would  not  give  a  lien  on  a  specific  cargo,  intend- 
ed to  be  consigned,  but  never  in  fact  consigned  to 
him ;  nor  could  it  give  a  lien,  if  the  cargo  intended 
to  be  consigned,  was  in  fact  consigned  to  him.  There 
must  be  some  better  evidence  of  a  lien,  which  would 
be  sufficient  without  the  aid  of  such  documents  as 
l^these  to  authorise  the  appropriation,  or  retaining  of 
the  property  of  another,  on  the  ground  contended 
for. 

After  the  charted  party  was  entered  into.  Barker 
and  Zjord  wrote  to  the  plaintiff,  in  January,  1800, 
and  advised  him  of  a  draft  in  favour  of  Wilwayy  for 
£5QOf  but  said  nothing  on  the  subject  of  the  intend- 
ed consignment.  From  this  evidence,  it  is  presum- 
able, that  at  this  time  the  plaintiff  had  heard 
nothing  of  the  agreement,  or  charter  party.  At  this 
time,  the  agreement  was  extinguished  by  the  char- 
ter party ;  arid  by  the  charter  party,  it  was  optional 

irith  Barker  and  Ldrd^  and  ff^lwat/f  to  consign  to 

33 
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CBAmLss.   iiie  plaintiff,  or  to  another.     On  the  last  day  of  the 


TOW, 


Jan.  18 13.  same  month,  (January  7th,  1800,)  Barker  and  Lard 
^^^"""^^  wrote  again  to  the  plaintiff,  informing  him  of  their 
V.  having  chartered  the  Eliza^  and  expressing  a  wish 
AiixAM.  j^  ase^rtain  the  duties.  In  this  letter  they  say^  that 
they  expect  the  cargo  will  be  consigned  to  his  ad- 
dress ;  and^  that  they  would  thereafter  advise  him« 
About  the  same  time  Wilway^  also,  wrote  to  the 
plaintiff  to  the  same  effect ;  informed  him,  that  Bar- 
her  and  Lard  were  jointly  concerned  with  him  in 
the  cargo,  that  he  was  going  to  Savannah^  and  that 
he  had  a  draft  from  Barker  and  Lard^  for  ^500. 
It  appears  that  Wilwayy  was  authorised  to  draw  on 
the  plaintiff,  on  the  credit  of  Barker  and  Lardy  to 
the  amount  of  ^1000 ;  and  that  he  drew  for  part  of 
that  sum.  One  of  his  bills  was  accepted  by  the  plain- 
tiff  in  April,  and  anotlier  in  July,  1800.  From  the 
testimony  of  Tyler y  who  was  the  plaintiff's  book- 
keeper, it  appeared  that  the  plaintiff,  about  this^^ 
time  accepted  some  bills  drawn  on  him,  by  Barker j^^ 
and  Lardy  or  on  their  account,  to  the  amount  of 
jgieOO,  and  upwards.  He  was  notcertaip,  liowevcr, 
what  bills  they  were,  nor  on  what  ac^unt,  particu- 
larly, they  were  drawn.  His  opinion  was,  that  they 
were  accepted  on  the  faith  and  expectation  of  the 
consignment  of  the  Eliza's  <;argo,  of  which  he  wa0 
advised  by  Barker  and  Lardy  and  Wihvay. 

I  think  it  highly  probable  that  Tyler  was  mista- 
ken in  this  opinion,  from  these  considerations.  From 
the  advice  received  the  plaintiff  had  no  right  to  cal- 
culate on  the  assigiflbent  unless  he  did  so  at  his  own 
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risk.     His  knowledge  of  business,  being  a  well  i'*-'^'""'* 
formed  merchant,  (as  we  may  fairly  presume  he  was,)  Jan.  i8i3. 
precluded  the  presumption,  that  he  imagined  he  g^^^^ 
could  safely  make  acceptance  5n  the  security  or  assu-       •• 
tances  contained  m  the  letters  of  Barker  g-  lA)rd,  and 
Wilway^  that  the  cargo  would  be  consigned  to  him  ; 
that  these  letters  afforded  him  any  legal  evidence  to 
support  a  claim  upon  the  cargo,  unless  it  should  af- 
terwards come  into  his  possessiojii  by  virtue  of  a  con- 
signment from  them.     Barker  and  Lord^  had  dealt 
with  him  to  a  great  amount,  and  had  always  main- 
tained their  credit ;  and  he  had  no  knowledge  of  any 
of  those  circumstances,  ^ich  soon  afterwards  occa- 
doned  their  failure.     When  he  was  informed  of  it^ 
it  occasioned  great  surprise. 

It  does  not  appear,  that  Wllway  was  authorised 
to  draw  for  ^^1000,  till  some  time  in  July,  1800;  and 
it  can  only  be  inferred  from  one  of  Barker  and  Lard^g 
letters,  written  to  Wilway  about  that  time,  that 
they  soon  after  wrote  to  the  plaintiff  to  inform  him 
of  their  intention  to  authorise  Wilway  to  draw  to 
that  amount.  Barker  and  Lord^  according  to  Tyler^g 
testimony,  had  been  in  the  practice  of  consigning 
cargoes  to  the  plaintiff,  and  he  had  been  in  the  prac* 
tice  of  accepting  their  bills  on  the  general  credit  of 
their  consignment.  It  seems,  the  bills  of  lading 
they  sent  to  him,  were  never  endorsed  ;  therefore, 
it  would  appear  that  he  stood  to  them  in  relation  to 
a  factor,  purely ;  and  not  as  consignee,  having  a 
elaiin  on  the  consignments  made  to  him,  or  as  ven- 
dee,    lyi^y  indeed,  states  that  at  the  time  when 
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CHAftLSft-  the  plaintiff  accepted  the  bills  drawn  on  him  by 
Jan.  1813.  Barker  and  Lord,  the  balance  of  their  general  ac- 
^"^^"^^^'^  count  was  considerably  in  his  favour.  This  cip- 
V.  cumstance  seems  to  have  produced  the  impression 
fjAiiLAM,  ^^^  Tyler^9  mind^  that  the  plaintiff  did  not  accept 
those  bills  on  the  general  credit  of  Barker  and  Lord^ 
but  upon  the  faith  of  the  expected  consignment  of 
the  Eliza's  cargo.  It  is  not  improbable  that  the  ex- 
pectation of  that  consignment  had  some  influence  in 
t-he  conduct  of  the  plaintiff;  but  it  appears  to  me 
that .  the  circumstance  of  the  general  balance  being 
in  favour  of  the  plaintiff  at  that  time^  authorises  an 
inference  contrary  to  that  which  Tyler  seems  to 
have  drawn.  To  an  intelligent  merchant^  certainly^ 
there  would  be  little  indvcement  to  trust  to  the  com- 
munication of  Barker  and  Lord,  and  Wilwajfj  res- 
pecting the  cargo  in  question.  At  mbst^  those  com- 
munications only  held  out  a  probability  that  the  con- 
signment would  be  made  to  him.  If  he  knew  any- 
thing of  the  charter  party^  he  must  have  known^  that 
it  was  not  necessary  the  consignment  should  be  made 
to  him  ;  and^  besides,  the  parties  might  alter  their 
contract  whenever  they  pleased, 

A  great  deal  has  been  said  on  the  subject  of  let- 
ters to  the  plaintiff  from  one  Thomasy  informing 
him  that  Barker  and  Lord  and  Wilway  had  char- 
tered a  vessel,  which  was  to  be  consigned  to  him. 
A  communicsetion  in  this  way  by  a  stranger,  can 
never  be  supposed  of  any  force  in  establishing  a  con- 
tract between  parties  to  whom  he  stands  indifferent. 
But  it  appears  that  in  a  letter  written  by  Barker  and 
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Lordio  the  plaintiff  in  January,  1800,  they  took  Cai*"-"- 
the  liberty  to  style  Mr.  Thomas  ''  our  mutual  Jan.  1813, 
friend.^'  This  friendly  expression  is  laid  hold  of,  "^"^"^^^ 
to  convert  this  common  friend  into  an  authorised  ^  ». 
agent  or  broker;  and  it  is  insisted  that  the  accept- 
ances in  question  were  made  upon  the  advice  and 
assurance^  contained  in  the  letters  of  Thomas  to  the 
plaintiff.  I  confess  my  incapacity  to  understand  the 
logic  by  which  this  is  made  out.  It  would  be  dan- 
gerous to  contract  friendship,  or  to  indulge  in  the 
use  of  friendly  language,  if  such  consequences  were 
to  resoilt.  I  am  at  a  loss  to  conceive  a()y  good  rea- 
son why  the  plaintiff  should  rather  trust  to  his  friend 
TTiomasj  than  to  direct  information  from  Barker  and 
Lard.  As  a  mere  matter  of  information,  he  might 
do  so  with  propriety,  but  not  as  a  matter  of  security. 
How  could  it  appear  to  him  that  Thomas  had  any 
authority  from  Barker  and  Lord  to  inform  him  of  an 
intended  consignment.  It  is  likely  they  did  say,  or 
he  might  somehow  understand,  that  the  consign- 
ment was  to  be  made  to  the  plaintiff;  but,  in  com- 
municating that  news  to  the  plaintiff,  Tlwmc^  prob- 
ably never  dreampt  that  he  was  pledging  the  cargo, 
or  good  faith  of  Barker  and  Lord  to  consign  it  to 
the  plaintiff. 

But  why  trust  to  communications  from  Thomas^ 
when  he  held  direct  correspondence  with  Barker 
and  Lord  ?  If  neither  their  letters,  nor  thfe  letters 
of  Wilway  gave  him  any  assurances  on  which  he 
could  safely  rely,  it  seems  strange  that  he  should 
baild  his  faith  on  the  credit  of  an  indifferoit  corres- 
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CHAmLss-   pondent,  writing  merely  to  give  the  news.     Admit* 
Jan.  181S.  ting^   however^   that  the  plaintiff  did  accept  bills 
^^[[^[^^  solely  upon  the  faith  and  credit  of  the  intended^  op 
V.       contemplaited  consignment^  it  will  not  follow  that  he 
*  thereby  instantly  acquired  a  lien  on  the  cargo  ex- 
pected to  be  consigned.     I  willingly  agr^e,  that  in 
case  the  cargo  had  afterwards  come  into  the  posses- 
sion  of  the  plaintiff  by  virtue  of  a  consignment  fi-oln 
Barker  and  Lord^  and  Was  their  property  at  the 
time^  and  he  had  made  advances^  or  was  under  ac* 
ceptances^  on  the  faith  of  the  consignment  on  their 
account^  he  would  have  an  undoubted  right  to  retain 
it,  (or  the  proceeds,  in  case  the  same  was  sold,)  to 
indemnify  himself  for  the  amount  advanced,  or  foe 
which  he  Was  liable,  and  even  to  satisfy  his  general 
bafence.     Ctywp.  251.      3  T.  JR.  119,  128.      6  E. 
23.     2  East,  223.  227, 

It  does  not  appear  to  me,  that  the  plaintiff  made 
any  advances  or  acceptances  altogether  on  the  faith 
of  this  cargo,  nor  can  I  see  any  obligation  he  was 
under  to  "receive  the  cargo ;  but  I  will  suppose  the 
case  to  be  a  clear  one,  and,  that  he  had  a  right,  after 
getting  possession,  to  indemnify  himself,  provided 
the  pA)perty  remained  in  the  consignor  at  the  time 
of  obtaining  possession ;  still,  there  would  be  a  great 
difficulty  to  surmount ;  namely,  the  intervening  as- 
signment and  changes  of  property,  which  is  the 
next  point  in  order  to  be  considered. 

The  asisignment  is  dated  the  30th  July,  1800,  and 
was  intended  to  trttisfer  all  the  property,  title,  and 
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Interest  of  Barker  and  Lord  in  and  to  the  cargo  of  C"^*»s. 

TOlf, 

the  Eliza  at  that  time.  It  is  true  the  cargo  was  not  J<^n- 1813. 
actually  delivered  to -the  assignee  at  that  time,  tUe  ^T^^^"^^^ 
vessel  being  either  at  Savannah,  or  on  her  passage  v- 
to  Jamaica ;  yet,  in  my  opinion,  the  delivery  of  the  ^^'•'^'■' 
assignment  operated  a  change  of  property  in  the 
8aine  manner,  as  the  delivery  of  a  bill  of  sale.  As  * 
between  the  parties  to  the  assignment,  it  certainly 
altered  the  property,  and  transferred  the  title  and 
right  of  possession.  How  far  it  could  operate  to  af< 
feet  third  persons  who  might  acquire  a  title  from 
the  veiKlor  afterwards,  and  without  notice  of  the 
prior  sale,  and  obtain  possession  before  actual  deliv- 
ery to  the  first  vendee,  may  admit,  perhaps,  of  some 
dispute.  But  this  is  a  different  case.  The  assignee 
afterwards,  and  before  any  sale  and  transfer,  accom- 
panied with  delivery  and  possession  to  any  other  per- 
son was  made,  obtained  possession  by  an  actual  deliv- 
ery of  the  exchange  cargo  (which  is  the  ve;ry  cargo  in 
question)  to  him  in  Charleston,  as  will  be  noticed 
hereafter.  This,  at  all  events,  consummated  the 
contract,  and  completed  the  transfer  of  property. 
If  it  be  true  that  a  contract  as  between  vendor  and 
vendee,  where  the  delivery  is  to  be  at  a  distant 
place,  is  ambulatory  till  delivery.  {2nd.  T.  J?.  "72.) 
this  contract  was  so^  and  upon  delivery  was  com- 
plete and  perfect. 

But  it  was  contended  that  the  assignee  took  the 
property,  charged  with  a  trust,  in  conformity  with 
the  agreement  which  has  been  already  noticed,  and 
the  various  communications  which  have  been  re- 
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CHAaiis-  marked  upon ;    or  that,  when  it  was  delivered  U 
Jan.  1813.  hlm^  it  was  clothed  with  a  trust  which  had  attached 
y'^"''"^^  in  the  interim,  between  the  assignment  and  the  ac- 
V.       tual  delivery. 

#AXtUB9. 

As  to  what  took  plaCQ  anterior  to  the  assignment^ 
no  farther  observations  are  necessary  to  sh^w  my 
opinion,  and  the  reasons  upon  which  it  is  founded, 
in  relation  to  a  prior  existing  lien  or  trust ;  and  as 
to  the  assignment  itself,  it  imports  on  the  face  of  it, 
•  to  be  absolute,  unconditional  and  unqualified.  It 
does  not  appear  to  have  been  accompanied  with  any 
agreement  or  declaration  of  trust,  nor  does  it  ap- 
pear to  have  been  intended  to  operate  othwwise, 
than  as  an  absolute  transfer  of  property,  founded  on 
a  valuable  consideration. 

■ 

As  to  a  supervening  trust,  or  lien  produced  by 
subsequent  transactions,  and  the  tacit,  or  construc- 
tive consent,  or  acquiescence  of  the  defendant,  that 
point  remains  to  be  considered,  and  I  shall  as  briefly 
as  possible  give  my  opinion  upon  it.  On  the  7th  of 
August  1800,  Barker  and  Lord,  wrote  to  the  plain- 
tiff, and  requested  him  to  pay  the  defendant  the 
balance  in  his  hands,  after  satisfying  himself ;  and^ 
again,  on  the  28th  of  the  same  month,  they  wrote 
to  him,  saying,  ^^  The  ship  alluded  to,  (meaning  the 
Eliza)  is  now  performing  her  passage  to  the  Hondu- 
ras,^' and  advising  the  plaintiff  of  the  authority  given 
to  Wilway  to  draw  for  ,^1000.  By  writing  to  pay 
the  balance  in  the  hands  of  the  plaintiff  to  the  de- 
fi^ndant,  Barker  and  Lord  must  have  supposed  there 
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would  be  a  balance  in  their  favour,  and  perhaps^  in-  CHAmtx»- 
dependent  of  the  proceeds  of  the  Eliza's  cargo,  upon  Jm.  isVs. 
their  general  account;  and  this  may  account  for  their 
not  then  acquainting  him  with  the  assignment. 

On  the  5th  of  September,  1800^  the  defendant  in- 
sured the  cargo^  as  his  own.  On  the  17th  of  the 
same  rooDth^  he  wrote  to  the  plaintiff,  saying,  that  he 
hoped  Barker  and  Lord  were  not  in  his  debt,  as  they 
had  failed.  This  was  a  friendly  communication,  and 
is  evidence  to  show,  that  he  did  not  know  the  plain- 
tiff was  in  advance  for  Barker  and  Lardy  or  had  sub- 
jected himself  to  a  liability  on  their  account,  which 
would  expose  him  to  any  inconvenience  in  conse- 
quence of  their  failure^  To  say  it  was  a  feigned, 
and  hypocritical  ignorance,  would  be  mere  assertion, 
unsupported  by  sufficient  proof. 

On  the  first  of  October,  1800,  IVilway  wfote  te 
the  plaintiff,  informing  him  of  his  arrival  at  Hondu- 
ras, and  respecting  the  cargo  of  mahogany  and  dye- 
wood,  which  he  says,  was  to  be  addressed  to  the 
plaintiff.  This  was  purely  matter  of  information, 
and  amounted  to  nothing  in  creating  a  lien  on  the 
cargo,  if  it  had  been  in  the  power  of  Wltway^  to  do 
so ;  at  any  rate,  so  as  to  affect  the  property  assign- 
ed. On  the  18th  of  the  same  month,  Barker  wrote 
to  the  plaintiff,  expressing  a  hope,  that  the  balance 
of  Barker  and  Lord  ^$  general  account  would  not  be 
found  in  his  favour,  when  the  account  should  be 
brought  to  a  close.    This  is  evidence  to  show,  that 

he  was  under  the  same  impression,  that  the  defend - 

34 
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Cbaelbs.    ant  was^  that  the  plaintiff  had  no  claim  on  the  score 
Jan.  1813.  of  a  lien^  on  the  cargo  in  question. 


0.  Soon  after  this^  Wilway  died ;  and  in  Novemher^ 


Gailliei^. 


following,  one  Graham^  having  administered  on  his 
estate,  shipped  the  mahogany,  and  dye-wood  to  the 
plaisAtiff,  taking  invoices,  and  bills  of  lading,  for  the 
same  on  account  and  risk  of  Barker  and  Lard  and 
Jonathan  Wilway^  and  sent  the  bills  of  lading,  en- 
dorsed by  himself  to  the  plaintiff,  (together  with  the 
invoice)  to  be  delivered  to  him,  on  condition  of  his 
accepting,  and  paying  certain  drafts  in  favour  of 
Wtlway,  and  L/add^  and  Co.  It  was  contended  that 
the  endorsement  of  the  bills  of  lading  gave  the  plain* 
tiff  a  right  of  property  in  the  cargo ;  that  the  pos- 
session, afterwards,  completed  the  transfer  of  pro^ 
perty  to  him,  and  authorised  him  to  retain  the  pro- 
ceeds ;  and  that  the  subsequent  prosecution  of  CroiU 
iardy  under  his  assignment  was  insufficient  to  affect 
his  right.  '  I  am  entirely  of  a  different  opinion.  It 
is  true,  that  property  passes  by  the  endorsement  of 
bills  of  lading,  where  the  transaction  is  lawful,  bona 
fide,  and  for  a  valuable  consideration  ;  or  if  the  ven« 
dee  comes  by  it  fairly,  and  property  is  intended  to 
pass  by  the  endorsement.  6  East.  506.  6  £.  44. 
But  it  IS  impossible  to  believe,  that  was  the  case 
here.  The  plaintiff  was  a  mere  factor,  and  en- 
dorsement was  not  intended  to  be  a  sale  of  the  goods. 
3  T.  R.  122. 

Besides,   th^  administrator  of  Wilway y  had  no 
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right  to  endorse^  nor  had  he  any  authority  to  (charge  chabm*- 
the  cargo  with  a  lien  or  trust.  If  the  plaintiff  trusted  Jan.  isjs. 
to  his  unauthorised  acts,  and  was  deceived,  neither  ^T^'^^^^^ 
Barker  and  Lord^  nor  the  defendant,  are  responsible       «• 
for  it.     There  was  no  evidence  to  prove  that  either 
Barker  and  Lord,  or  the  defendant  gave  any  couu'^ 
tenance^  or  encouragement  to  the  acts  of  Graham. 
The  defendant  could' have  no  interest,  and,  there* 
fore,  it  cannot  be  supposed,  that  he  had  any  design 
in  doing  so.     On  the  29th  of  December,  1800,  Bar- 
ker  and  Lord,  wrote  to  the  plaintiff,  informing  him 
of  the  assignment  of  Gaillard.     This  was  probably 
done  to  put  him  on  his  guard,  against  the  indulgence 
of  any  expectations  from  the  cargo,  which  was  con- 
signed to  him,  on  the  score  of  his  general  bafance. 
There  is  a  certificate  of  one  billy  that  on  the  8tli  of 
June,  1801,  Graham^ s  draft  was  accepted;  but,  I 
deem  this  of  no  importance,  as  Graham  had  no  au- 
thority to  affect  any  interest  Gaillurd  had  in  the 
eargo. 

On  the  20th  of  January^  1801,  the  defendant 
wrote  to  the  plaintiff,  expressing  his  surprise,  and 
disappointment  upon  finding,  that  Barker  and  Lord 
were  in  his  debt,  as  he,  the  defendant,  had  been  in- 
duced by  what  they  had  stated  to  him,  to  expect 
from  the  plaintiff  a  considerable  balance.  He  then 
goes  on  to  inform  the  plaintiff,  that  Barker  and  Lord 
were  largely  indebted  to  him,  the  defendant,  and, 
that  to  secure  himself  he  had  taken  all  he  could ;  viz. 
an  assignment  of  the  cargo  of  the  Eliza,  which  was 
to  have  been  consigned  to  him,  the  plaintiff,  and 
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chatilm.  |;Jj^||  States,  that  Wihoay  was  concerned.in  the  ad- 
jan^  181S.  venture ;  and,  that  he  would  transmit  the  original 
^  '''^^^  agreement*     In  this  communication,  1  can  see  noth- 
r.       ing  unfair  or  insincere ;  there  is  no  proof  that  the 
■^"^*"*  writer  did  not  feel,  and  believe,  what  he  expresses 
in  this  letter^     It  seems  perfectly  natural,  and  con^ 
sistent  with  his  preceding  letters  and  conduct,  and 
this  consistency  appears  to  be  preserved  in  the  se- 
quel. 

On  the  8th  of  February,  1801,  the  cargo  arrived 
at  Charleston,  where  the  invoice  was  changed  ;  new 
bills  of  lading  were  made  oTit,  and  delivered  to  the 
defendant,  as  shipper,  in  pursuance  of  the  assign- 
ment ;  and  the  defendant;  consigned  the  same  cargo 
to  the  plaintiff  on  his  own  account  and  risk.  On 
the  9th  of  the  same  month,  there  was  an  additional 
charter  party  entered  into.  On  the  23rd  of  the 
'  same  month,  Barker  wrote  from  Charleston  to  the 
plaintiff,  that  the  cargo  had  entered  that  port,  and 
had  been  delivered  to  the  defendant,  and  that  he, 
GaiUardt  would  write  to  him  on  tlie  subject.  On 
the  25th  Gaillard  did  write  to  the  plaintiff,  and 
enclosed  the  invoice  and  bills  of  lading,  which  the 
plaintiff  received  on  the  14th  of  April,  following^ 
From  this  evidence,  it  appears,  that  possession  was 
actually  delivered  to  Oaillard,  conformably  to  the 
assignment;  that  he  gave  due  notice  thereof  to 
Slater,  and  that  he  consigned  the  cargo  to  him,  after 
it  became  his  own  property,  on  his  own  account  and 
lisk.     But,  before  these  letters  reached  Slater^  om 
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the  13th  of  March.  1801*  he  effected  insurance  on  csiaut- 
the  cargOt  in  consequence  of  a  letter  from  the  ^^  mu-  Jan.  i8i3 
tual  friend,"  ( ITurnms,)  who  appears  to  have  heen  ^'^^"'^'^^ 
either  his  agents  or  a  busy-  body,  and  not  an  ^ent 
of  Barker  and  Lord,  or  of  the  defendant.  Gaillard 
effected  insurance  for  himself  on  the  Ist  of  March. 
On  the  20th  of  March,  1801,  the  plaintiff  wrote  to 
the  defendant  informing  him,  that  the  ^liza  had  not 
made  her  appearance,  and,  that  when  she  did,  every 
thing  should  be  dftne  to  make  the  cargo  turn  out  to 
the  best  advantage.  At  this  time,  it  was  probable, 
he  had  not  heard  of  the  assignment.  On  the  30th 
of  April,  he  wrote  again  to  the  defendant,  acknowl- 
edging the  receipt  of  his  letter  of  the  20th  of  Janu- 
«y,  containing  the  invoice  and  bills  of  Jading  of 
the  cargo,  which  had  been  transftrred  to,  and  ship- 
ped by  GaiV/orrf,  as  his  own  property,  and  consign- 
ed  as  such  to  the  plaintifll  In  this  letter,  he  says, 
he  was  also  very  much  surprised  to  hear  of  Barker 
and  Lord^s  failure ;  that  he  wished  information  had 
reached  him  sooner  of  that  event ;  that  both  of  them 
would  be  sufferers  by  it.  After  this  condoling,  he 
goes  on  to  say,  that  the  Eliza  had  not  arrived ;  that 
it  would  be  fortunate  if  she  never  did  j  that  noth- 
ing would  be  omitted  on  his  part  to  make  the  most 
<rf  the  cargo  upon  its  arrival,  that  the  bills  of  the  de-* 
fendant  had  not  been  accepted,  and  others  were  pend- 
ing ;  and,  that  he  would  pay  the  bills  drawn. on  him, 
when  the  cargo  arrived.  This  is  evidence  to  prove, 
that  payment  of  GaiUard^s  drafts  were  intended  to  be 
made  out  of  the  proceeds  of  the  oargo  as  his  pro- 
perty. 


270  JUDICIAL  DECISIONS  IN  THE 


chabui.  j^  jg  j^Q^  ^j]^i,  f j.Qm  Tykif^s  testimony .  what  billa 
Jan.  \9\o,  were  accepted  before  the  receipt  of  the  cargo,  nor 
^■^"^^^  on  what  credit  they  were  accepted.  On  the  20th 
«.  May 9 1801 9  the  plaintiff  writes  again  to  the  defend- 
"^  *  ant,  ^^  The  Eliza  has  arrived.  I  will  do  every 
thing  to  make  the  cargo  turn  out  as  well  as  possible. 
But  the  cargo  will  nett  little  more  than  will  pay  the 
bills  of  Wilway  ^  Graham  &  CoJ^  Thus  still  treat- 
ing the  consignment  a^r  GaillanPs  property.  Now 
upon  the  supposition  that  the  plaintiff  had  a  right 
of  property  in  the  cargo,  or  a  lien  upon  it,  or  that 
it  had  come  into  his  hands  charged  with  a  trust  for 
the  benefit  of  Barker  and  Lord^  how  can  his  con- 
duct be  accounted  for?  Is  it  not  inconceivable 
that  he  should  not  only  keep  profound  silence  to 
Gat  Hard  on  the  subject  of  his  claim,  but  acquiesce 
also  in  G^illard^s  information  and  instructions  ?  If 
he  had  that  well  founded  claim  on  the  cargo  which 
he  afterwards  pretended  he  had,  and  was  conscious 
of  it,  at  the  time  he  was  answering  Gaillard^s  let- 
ters>  (and  he  must  have  been  conscious  of  it,  if  he 
had  any  such  claim,)  it  was  perfectly  natural. that 
he  should  have  made  it  known ;  and  even  that  he 
should  have  reproached  Gaillard  with  duplicity 
and  foul  play.  Instead  of  that,  he  acquiesced  and 
tacitly  approved  every  thing  that  was  done,  and 
promised  to  obey  the  instructions  he  had  received 
from  Gaillard. 

« 

-  All  this  proves  to  my  judgment,  that  the  claim 

afterwards  set  up  by  him  was  the  offspring  of  an  af- 

-  terthought,  and  not  the  legitimate  issue  of  settled 
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impressions  on  his  mjnd.     It  is  not  clear  that  any  C"a»"»- 
bills  were  aecepted  on  the  faith  ofthiscargo^  nor  Jan.  ms.^ 
that  any  were  paid  till  after  the  cargo  arrived.  ^^^^^^^^ 
Wilway  and  Oraham^H   bills  were  accepted  and       «• 
paid^  probably^  in  order  to  get  the  bills  of  lading  en- 
dorsed by  Graham  on  that  condition.     Tyler^s  tes- 
timony is  rather  equivocal ;  he  states  that  on  the 
receipt  of  the  cargo^  tlie  plaintiiF  entered  it  in  his 
books  to  the  credit  of  Barker  and  Lordy  deducting 
,£500^  on  account  of  Wtlway  ;  but  this  must  have 
been  done  some  time  after  his  letter  to  Gaillard  of 
the  30th  of  April. 

Much  was  said  in  .the  argument  about  the  right 
•f  stopping  in  transitu  i  but  I  cannot  perceive  how 
the  doctrine  on  that  subject  applies  to  this  case. 
Seizing  in  transitu^  is  the  exercise  of  a  qualified 
right  over  the  property  of  another^  and  exists  only 
where  the  party  entitled  to  exercise  it^  has  posses- 
sion of  the  property.  It  is  founded  on  equitable 
principles.  It  cannot  take  place  between  vendor 
and  vendee^  where  the  property  is  paid  for.  It 
cannot  take  place  between  consignor  and  consignee^ 
where  the  property  is  sent  to  the  conngnce  as  fac- 
tor merely  and  not  in  the  way  of  sale^  as  already 
paid  for^  because  in  that  case^  the  property  cannot 
be  considered  as  subject  in  any  degree  to  the  con- 
trol of  the  factor^  or  the  factor  as  having  any  prop- 
erty in  or  right  to  the  same^  till  it  comes  into  his 
actual  possession.  If  it  can  be  supposed  in  this  case 
that  SkUer  had  an  equitable  lien  on  the  cargo^  still 
he  would  have  no  right  to  the  proceeds  in  prefer- 
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^"to"***  ^"^^  ^  Gaillardf  for  it  is  a  qlear  pitDcfple,  that  a* 
Jan.  1813.  between  a  pei*8on  who  has  an  equitabtl  lien^  and  a 
third  person  who  has  purchased  for  a  valuable  con- 
sideration and  without  notice,  the  prior  equitable 
lien  shall  not  overreach  the  title  of  the  vendee. 
The  purchaser  has  equity  on  his  side  as  well  as  the 
legal  title.  To  conclude,  niy  opinion  is  that  a  new 
trial  ought  to  be  granted. 


Smith,  L  This  case  has  taken  an  extensive  range 
in  its  discussion ;  I  shall  confine  my  opinion  to  a 
single  point.  It  seems  that  both  plaintiff  and  de- 
fendant had  endorsed  bills  for  Barker  and  Lard, 
Barker  and  Lord  afterwards  &iled.  Whoever  can 
in  this  struggle,  obtain  the  proceeds  of  the  Eliza^s 
cargo,  will  be  indemnified,  and  the  other  must  suf- 
fer. 

After  Barker  and  Lord  had  delivered  up  the  car- 
go of  the  Eliza  to  the  defendant,  he  gave  due  notice 
Uiereof  to  the  plaintiff  in  London^  to  whom  he  was 
indebted,  sent  him  the  bill  of  lading  and  invoice, 
and  requested  him  to  dispose  of  the  cargo,  and  to 
carry  the  nett  proceeds  to  the  credit  of  the  defend- 
ant in  discharge  of  a  part  of  his  debt  due  to  the 
plaintiff.  The  plaintiff  by  his  letter  of  the  20th 
May,  acknowledged  the  receipt  of  the  letter  of  in- 
structions, and  wrote  to  the  defendant  that  he  would 
follow  them ;  nor  did  he  inform  the  defendant  that 
he  intended  to  do  otherwise,  until  the  December 
following,  1801,  when  he  wrote  to  defendant  and 
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infoHhed  him^  that  he  considered  the  carjro  as  the  c^^^w*- 
property  of  Barker  and  Lord  aiid  let  hiln  know  for  Jan.  isis. 
the  first  that  he  had  a  claim  against  Barker  and  Lord^  y^>^^><^^ 
and  considered  himself  as  having  a  lien  on  the  cargo.       «• 
Be  the  right  in  whom  it  may,  I  think  the  plaintiff  ^^*"**' 
concealed  his  claim  too  long  \  his  acquiescence  in 
the  defendant's  right,  and  promise  to  dispose  of  the 
cargo,  according  to  instructions,  and  apply  the  pro- 
ceeds to  defendant's  debt  to  himself,  must  have  hadi 
such  a  tendency  to  lull  the  defendant,  and  relax  his 
exertions  against  Barker  and  Lord,  who  might  yet 
have  been  within  his  reach,  as  to  amount  to  a  com- 
plete forfeiture,  or  at  least,  to  a  postponement  of  his 

claim,  on  the  ground  of  fraud.     I  am,  therefore,  for 
a  new  trial. 

CoLCOCK,  J.  coiicurred. 


•» 


Bat,  J.  This  was  an  action  of  assumpsit  for  the 
balance  of  an  account  between  the  parties  as  mer- 
chants. Mr.  Slater  was  a  merchant  in  London,  who 
had  been  in  the  habit  of  receiving  consignments 
fSrom  Mr.  Gaillardy  a  merchant  in  Carolina,  and  hon- 
ouring bills  drawn  upon  him  on  the  credit  of  such 
consignment;  and  Mr.  Gaillard^  on  his  part  had 
been  in  the  habit  of  making  shipments  to  him,  and 
drawing  bills  on  the  credit  of  the  cargoes  consigped 
t6  his  address.  It  was  for  the  balance  of  the  money 
due  to  hnb,  in  the  course  of  this  mutual  intercourse, 
that  this  suit  was  brought,  and  the  jury  found  a  ver- 
dict for  the  plaintiff. 

35 
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cbarlxi-       It  ^1^  not  denied  on  the  trial,  nor  in  the  course 
Jan.  181S.  of  the  argument  for  a  new  trial,  that  there  was  a 
^^^^^  balance  due  to  the  plaintiff  on  the  general  account 
«•       current.     But  the  defendant  set  up  a  discount,  and 
'  contended  that  he  ought  to  have  been  allowed  the 
amount  of  a  cargo  of  log- wood  and  dye-wood,  ship- 
ped on  board  of  a  ship  called  the  Eliza  from  the  bay 
of  Honduras,  which  had  been  assigned  to  him  by 
the  house  of  Barker  and  Lordf  merchants  in  Charles* 
ton,  amounting  to  «£1470  6s.  Sd.  sterling,  and  which 
he,  the  defendant,  had  sent  on  to  the  address  of  Mr. 
Slater  after  the  assignment  from  Barker  and  Lord, 
Mr*  Slatery  the  plaintiff^  on  the  other  hand,  admit- 
ted that  the  Eliza^s  cargo  came  into  his  hands,  but 
insisted  that  he  had  a  lien  on  the  cargo  of  the  Eliza 
for  bills  drawn  on  Um  by  the  house  of  Barker  and 
Lord,  to  enable  them  to  purchase  the  cai^  and  load 
the  Eliza,  as  well  as  for  the  balance  of  an  account 
current  he  had  against  that  house.    The  judge  on 
thetrial  {Grimke)  recognized  the  right  of  the  plain- 
tiff's lien  on  the  Eliza's  cargo,  and  so  charged  the 
jury,  who  found  a  verdict  for  the  plaintiff  to  the 
amount  of  the  balance  of  his  account,  without  giving 
credit  for  the  Eliza's  cargo.     It  was  &r  this  sup- 
posed mistake  in  law  and  (alledged)  mis-direction  of 
the  judge,  that  the  present  motion  is  made. 

The  only  point  of  importance,  therefdre,  submit- 
ted to  the  court  on  the  argument  for  the  new  trial, 
was  whether  Mr.  Gaillard,  under  his  dbignment 
from  Barker  and  Lord^  or  the  plaintiff  Mr.  Slater, 
by  the  law  (tf  merchants  and  course  of  trade*  should 
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take  the  amount  of  the  Eliza's  cargo  ?    And  Berc  it  ctAmns- 
is  proper  for  the  right  understandiiig  of  this  case  to  Jui.  isis.* 
have  recourse  to  the  evidence,  and  from  this  evi-  ^^^^^^^ 
dence.  it  appeared  that  the  house  of  Barker  iiA      v- 
Lardy  who  had  assigned  to  Mr.  Gaillardf  had  through 
the  recommendation  of  Mr.  Oaillard,  the  mutual 
friend  of  both  parties^  made^  while  in  business  here^ 
considerable  shipments  to  Mr.  Slater^  and  had  been 
in  the  habit  of  drawing  bills  upon  him  in  London^ 
on  the  credit  of  those  cargoes^  to  a  large  amount.   ' 
It  was  stated  (and  not  denied)  that  it  was  usual  upon 
making  consignments  to  merchants  in  London  from 
this  port^  and  from  America  in  general^  to  draw 
upon  the  consignees  for  two  thirds  of  the  value  of 
such   cargoes^   and  that  the  merchants  in  London 
were^  and  had  been  for  a  long  time  in  the  habit  of 
honouring  bills  so  drawn  upon  them  on  the  credit  of 
such  consignments ;  and  that  without  these  accom* 
modations^  the  commerce  of  the  country  could  not 
be  advantageously  carried  on. 

It  further  appeared  that  during  this  kind  of  mu- 
tual intercourse  between  the  house  of  Barker  and 
Lordy  and  the  plaintiif^  Mr.  Slaiery  they  planned 
the  voyage  of  the  ship  Eliza^  the  cargo  of  which  is 
the  subject  of  the  present  controversy ;  and  upon 
this  part  of  the  testimony^  it  is  necessary  to  be  a 
little  particular^  to  attend  to  dates  and  circumstan- 
ces. 

Some  time  in  the  beginning  of  the  year^  1800,  they 
entered  into  a  contract  with  Jonathan  Wilwu/j  that 
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^"tow  **"  *^^>  Wthjoay^  should  proceed  to  Portsmouth  in  New- 
Jan.  1813.  England^  or  elsewhere^  io  America^  and  charter  a 
^^^^^1^  ship  to  take  in  a  cargo  of  lumber^  at  Wilmington  or 
9'  Savannah;  and  from  thence  to  proceed  to  Jamaica ; 
fluu^»D.  ^^  ^^^  Jamaica  to  the  Bay  of  Honduras ;  and  the 

cargo  to  be  purchased  at  Honduras^  to  be  shipped 
on  the  joint  account  of  Wilwaj/  und  Barker  and 
Lord,  (one  half  eapb)  to  be  consigned  to  Mr.  Slater f 
merchant  in  I^ndon^  for  sale ;  and  it  was  stipulated^ 
that  in  case  the  lumber  in  Jamaica^  should  be  insuf* 
£c}ent  to  purchase  the  cargo^  at  the  bay  of  Hondu* 
ras;  then  Wilwajf^  was  to  be  authorised  to  draw  on 
them;  Barker  and  Lardy  for  the  difference ;  and  in 
order  to  put  Wihomfy  in  funds^  for  fear  of  disap- 
pointmentS;  while  the  vessel  was  in  Jamaica,  Barker 
and  Lard  wrote  to  him  in  the  beginning  of  July> 
1800;  if  he  should  require  it;  to  draw  on  Slater^ 
for  j^2(IOO  sterling*  to  purchase  this  cai^go  at  the 
Bay.  Wilwagy  while  at  Jamaica;  did  accordingly; 
draw  on  bim  a  bill  for  ^500  sterling;  which  was 
duly  honoured  ^nd  paid ;  find  Barker  and  Lard  drew 
for  j^200  sterling  more;  which  were  invested  in  the 
purchase  of  the  JEliza's  cargo*  Wilwayy  after  gwng 
to  the  bay;  died;  and  his  administrator;  one  Orahamj 
completed  the  cargO;  and  forwarded  invoices;  and 
bills  of  lading;  agreeable  to  fVifwatf^9  instructions; 
to  Mr.  Slater  in  London;  who  had  directions  to  ef- 
fect insurance  on  the  cai^ ;  which  he  accordingly 
made.  So  far  in  regard  to  the  planning  of  the  voy- 
age ;  the  proceedings  of  the  ship  Eliza ;  the  loading 
fit  the  bay;  and  the  consignment  at  the  bay  of  Hon- 
duras; and  forwarding  the  bills  of  lading  and  iavoieea 
to  Mr.  Slater. 


f 
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It  18  now  necessary  to  advert  to  and  take  a  view  ^^^••" 
of  another  part  of  this  case^  as  it  relates  to  Mr.  Gail-  Jm-  I3t3« 
kard^     While^  the  ship  Eliza  lay  ajt  Jamaica^  it  was  ^|^[^^]^ 
very  unfortunately  discovered^  that  the  affairs  of  Bar-       «• 

^^  am.A  VB 

ker  and  Lord  had  gone  behind  hand,  and  as  Mr. 
GroiUard  had  endorsed  their  notes  to  a  considerable 
amount)  they  were  bound  in  honor  to  indemnify  him 
by  all  ways  and  means  in  their  power.     In  order^ 
therefore^  to  mal^e  this  indemnity,  as  far  as  they 
could,  they  made  an  assignment  of  their  effects  to 
Mr.  GaiUardf  and  among  other  things,  their  inter* 
est  in  the  cargo  of  the  Eliza,  then  in  Jamaica.     The 
ship,  after  sailing  from  the  bay  of  Honduras  for  Liv- 
erpool, touched  at  Charleston,  in  February,  1801, 
riUier  for  provisions,  or  some  other  purpose  un« 
known,  when  Mr>  GaiUardf  under  his  assignment, 
took  the  direction  and  management  of  the  cargo,  as 
bis  property ;  got  new  bills  of  lading  to  himself,  and 
sent  it  on  to  the  port  of  destination  as  his  own ;  and 
gave  directions  to  Mr.  Slater^  for  the  sale  and  dispo* 
sal  of  it,  as  if  it  was  his  own ;  and  directed  the  pro- 
ceeds to  be  placed  to  his  credit.     On  the  S9th  De<» 
cember,  1800,  Barker  and  Lord  wrote  Mr.  Slater^ 
and  ipformed  him  that  they  had  in  the  month  of  July 
preceding^  (1800,)  assigned  over  to  Mr.  OaiUardy 
all  their  interest  in  the  cargo  of  the  £Ii2ai  purchased 
in  company  with  Mr.  Wilwajf,  and  desiring  Slater, 
to  place  to  the  account  of  Mr.  Gaillard,  their  inter- 
est in  the  proceeds  of  said  cargo,  after  deducting 
their  pait  of  the  draft  of  i^500,  drawn  by  Wiiwa^ 
in  Jamaica.     On  the  9tl|  of  February,  1801,  they 
again  wrote  to  Mr.  Slater^  and  informed  him,  that 
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CHAftLBs.   the  Eliza  was  off  Charleston-bar^  and  was  ooming  fa ; 

Jan.  1813.  and  that  Mr.  T%eodore  Oaillard,  would  write  him 
particularly^  &c.  hoping  that  before  the  letter  could 
reach  him^  he  would  not  have  made  insurance  on  the 
cargo.  On  the  23rd  February^  1801^  they  made 
an  Edition  to  their  letter  of  the  9th  February^  1801^ 
saying,  that  the  Eliza  had  entered  the  port^  a^d 
that  the  cargo  had'  been  dehvered  to  Mr.  GmUard 
agreeably  to  the  assignment ;  and  that  the  Eliza 
would  that  day,  clear  from  the  custom*house,  and 
sail  with  the  first  fair  wind.  Here  the  correspodl- 
ence  between  Barker  and  Lord  and  Slater  closed. 
The  Eliza,  it  appears,  sailed  soon  after  from  Charles- 
ton, and  proceeded  to  Liverpool,  where  the  cargo 
was  delivered  to  Mr.  Slater  agreeably  to  the  origi- 
nal bills  of  lading,  at  the  bay  of  Honduras.  Slater, 
in  the  due  course  of  business,  afterwards,  sold  the 
cargo,  and  stopped  the  proceeds  for  the  bilb.  Barker^ 
an4  Lordy  had  drawn  upon  him,  and  wfaleh  he  had 
accepted,  and  paid  cm  the  faith  of  this  cargo,  and 
the  balance  of  an  account  he  had  against  them,  not- 
withstanding  the  assignment  of  Barker  and  Lordy 
upon  the  ground,  that,  he  had  a  prior  lien  upon  it, 
for  this  amount ;  so  that  the  great  question  is, 
whether  the  assignment  to  GaiUardy  or  die  mercan- 
tile lien  ef  Stater  has  a  preference  ? 

< 

ist,  On  the  part  of  the  defendant  in  support  of  the 
motion,  it  was  urged  that  the  assignment,  while  the 
vessel  lay  at  Jamaica,  gave  the  defendant  a  right  to 
Barker  and  Lord^s  interest  in  the  cargo  of  the  Elitt, 
and  that  no  implied  lien  could  gain  a  preference ;  it 
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was  an  absolute  transfer^  which  carried  the  property  ^b^^^^ 
over  to  Oaittardy  aad  that  he  had  not  been  divested  J»n.  1813. 
•f  it,  by  any  known  rule  of  law*  slato^ 

2nd,  That  the  different  bills  drawn  by  Barhi^^^"*^'' 
and  Lard,  had  not  been  dfawn  on  the  credit  o£  his 
cargo,  but  <m  the  credit  of  different  cargoes,  which 
had  been  previously  shipped  by  them,  and  upon  a 
presumption  that  there  was  a  balance  in  their  favour  . 
of  neariy  ^1885  2s.  7d.  aceording  to  the  invoice 
prices ;  but  owing  to  a  loss  on  the  sales  of  some  cof- 
fee, the  balance  was  eventually  against  them. 

3rd,  That  the  sending  on  invoices  and  bills  of  la- 
ding, and  desiring  Stater  to  make  insurances  on  die 
cargo,  gave  a  mercantile  lien  on  it,  yet  even  in  that 
case,  it  was  too  late,  as  they  were  all  forwarded  by 
fFi/ti«^  from  Honduras,  in  November,  1800,  near  ' 
four  monte  after  the  assignment  to  OmUard. 

4th,  That  in  a  lett^,  written  by  plaintiff,  in 
April,  1801,  (in  answer  to  Mr.  Oailiar^s  of  FebrU'* 
ary  preceding^  in  which  defendant  desires  him  to 
place  the  proceeds  of  his  cargo  to  his  credit,)  he  19 
totally  silent  about  the  lien  on  the  cargo,  for  the  bal- 
ance to  him  by  Barker  and  Lord,  which  is  an  im- 
plied proQiise  to  comply  with  defendant's  instruc- 
tions in  rcf^ard  to  the  cargo. 

In  reply  it  was  contended  on  the  part  of  the  de- 
fendant: 
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cbabu*.  if4  Thi^t  whenever  one  merchtiit  in  the  course 
Jan.  1813.  of  business^  is  in  the  habits  of  sending  on  cargoes  txr 
another^  with  liberty  to  draw  for  two  thirds  of  the 
cargo^  on  sending  on  ifivoiees  and  bills  of  ladings  and 
the  consignee^  on  his  part^  is  in  the  habits  of  aceept- 
ing  and  honoring  such  bills  on  the  faith  of  such  car- 
goes^ it  gives  such  consignee  a  lien  on  the  proceeds 
of  such  cargoes  against  all  the  worlds  and  no  transfer 
or  bill  of  sale>  or  assignment  made  by  such  shipper, 
to  any  third  person/  can  ever  deprive  the  consignee 
of  the  right  of  deducting  in  the  first  instance  ont  of 
such  proceeds;  the  amount  of  all  that  is  due  to  him- 
self. 

2nd,  That  when  the  present  voyage  was  contem^ 
plated  and  planned,  it  was  intended  by  all  the  par- 
ties then  concerned  in  it,  that  the  cargo  should  be 
consigned  to  Mr.  Slater^  as  will  appear  by  th^  ori- 
ginal agreement  between  Bearker  and  Lsrdy  and 
Wilwcy ;  and  Slater  was  duly  advised  of  it  in  the 
course  of  their  correspondence  with  him,  and  when 
bills  of  lading  were  signed,  and  sent  on  to  London 
with  the  invoices  and  orders  of  insurance,  the  con- 
tract was  consumated  between  Barker  and  Lard^  and 
as  Slater^  firmly  to  all  intents  and  purposes,  as  if 
there  had  been  an  actual  delivery  on  their  parts. 

3rd,  That  the  j^500  drawn  at  Jamaka,  and  the 
,£200,  must  have  been  drawn  on  the  fkith  of  this 
cargo,  as  it  appears  they  were  in  Slater^s  debt  upon 
a  general  balance  of  all  former  cargoes,  so  that  it 
would  be  most  unjust  and  unreasonable  to  deprive 
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him  of  the  opportunity  of  indemnifying  himsdf  asC*^*""- 
well  for  such  bills^  as  the  balance  of  all  former  ac-  jui.  isis.* 
ceptances.  v.^'>^>^ 

*■  SiiTim 

V, 

4th,   That  the  assignment  under  these  circum*  ®^***"** 
stances  (although  not  intended,)  was  meiAe  malq  fide^  * 

as  it  operated  on  Slater  by  diverting  to  other  pur- 
poses, funds,  that  were  originally  contemplated  to  be 
phiced  in  Slater^s  hands,  in  order  to  indemnify  him 
for  the  bills  he  had  honored,  or  might  honor,  on  the. 
credit  of  the  cargo. 


5th,  That  the  interest  assigned  over  to  Mr. 
lardy  in  July,  1800,  while  the  Eliza  lay  at  Jamaica, 
could  not  include  the  Eliza's  cargo,  (which  had  not 
then  been  purchased  or  taken  on  board,)  but,  only 
BuAer  and  Lord^s  interest  of  the  lumber,,  which  had 
been  sent  on  from  Savannah.  No  other  cargo  then 
existed.  The  mahogany  was  acquired  afterwards ; 
it  is  not  mentioned  in  the  assignment,  consequently 
the  assignee  could  take  no  higher  or  other  right  than 
was  vested  in  the  assignor  at  the  time,  when  it  was 
made. 

These  are  the  priincipal  grounds  taken  by  the 

parties  on  both  sides.     The  judges  who  heard  thi» 

case  argued,  have  given  it  that  consideration  which 

it  merits;  and  a  more  important  commercial  case 

has  seldom  been  argued  within  these  walls.     It  is  a 

question  upon  which  much  of  the  commerce,  not  only 

tyf  Carolina,  but  of  the  Union  depends ;  indeed,  it  is  a 

efeoein  whith  the  citizens  in  general  are  deeply  in- 

36 
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CBABUf-  lerested.    It  is  wdl  known  that  the  American  am- 

TOK, 

Jul.  1813.  merce  has  flourished  exceedingly^  by  the  extensive 
^'^"^'^'^  credit  that  our  merchants  have  obtained  in  foreign 
••  countries^  and  nothing  can  be  so  likely  to  secure  and 
^continue  it^  as  good  fatith  in  the  conduct  of  merchants 
to  each  other  in  their  mutnal  intercourse.  The 
privilege  of  drawing  for  three  fourths  of  the  value 
of  die  cargo  in  advance^  upon  a  foreign  merchant^  ig 
one  of  the  greatest  possible  fiaiciltties  to  oonraierce  $ 
as  it  enables  the  merchant  in  a  great  measure  to  pur- 
chase the  cargo  itself  without  the  aid  of  other  fiinds 
than  the  credit  he  obtained  by  it^  It  is  therefore^ 
easy  to  see  that  whatever  goes  to  impair  in  the 
smallest  degree  the  confidence  raised  between  the 
shipper  and  consignee^  gives  a  deadly  blow  to  com* 
mercial  transactions.  Hence  the  origin  of  that  mer- 
cantile lien  which  a  consignee  acquires^  on  the  car<^ 
go  shipped  to  his  address^  for  the  amount  of  all  his 
acceptances  and  advances  on  account  of  the  con- 
signor; and  the  principle  is  foxraded  in  good  sense 
and  justice^  since  it  is  but  reasonable  and  proper 
that  a  merchant)  who  accepts  bills  or  advances  mo- 
ney abroad  on  the  credit  of  shipments  to  be  there- 
after made  him,  should  have  every  possible  security 
which  the  nature  of  such  kind  of  transactions  will 
afford  or  admit  ot  The  law  has^  therefore^  estab- 
'  lisfaed  it  as  a  rule^  that  whenever  a  merchant  sends 
forward  a  cargo  with  liberty  to  draw  on  his  corres- 
pondent for  three  fourths  of  the  valuer  en  sending 
the  invoices  and  bills  of  ladings  it  gives  tiie  consignee 
a  lien  on  the  cargo  for  whatever  balance  may  be  due 
to  him.    This  forms  a  contrast  as  fim  and  as  hind* 
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injr  as  aHv  other  whatever.    The  case  in  Easfs  cbahmi- 

.  TOW, 

Rep.  227.  is  strvmg  and  conclusive  on  this  point.  Jan.  i8i3. 
^^  A  principal  gave  notice  to  his  factor  of  an  in-  ^^[[^^ 
**  tended  consigninent  Of  a  ship  to  him  for  sale^  and  •- 
^^  in  cofnsequence  drew  bills  on  him  which  the  fac- 
^^  tor  accepts^  and  then  the  principal  dies.  Alter 
^^  the  death  of  the  principal^  the  executors  direct 
^^  the  captain  of  the  ship  to  follow  his  former  orders^ 
'^  who  aecordingly  proceeded  from  Jamaica  to  Lon- 
^^  don^  and  delivered  the  ship  into  the  possession  of 
^^  the  fiictor  who  sells  the  same.*  The  executors  <^ 
^^  the  deceased  afterwards  demanded  the  proceeds^ 
^^  of  the  facter^  on  the  grounds  that  the  deceased  had 
^^  done  no  aet  in  his  lifetime  to  vest  the  property  in 
^^  the  fiBickor^  and^  therefore^  by  operation  of  law,  it 
^  vested  in  the  jdaintiffs  as  his  executors.^'  Bat 
the  fiictor  Refused  to  pay  the  executors  the  proceeds^ 
an  the  grounds  that  he  had  a  lien  on  it  im  disburse- 
meots  on  account  of  the  ship^  tot  tlie  bills  accepted 
and  paid  by  him^  as  well  as  for  the  outstanding  ac- 
eeptances  not  then  due  r  and  upon  suit  being  brought^ 
it  was  held  by  the  eonrt  that  the  factor  had  a  fien  on 
the  procee  ds  of  the  ship  to  pay  himself  for  all  the  dis* 
bnrsements  and  acceptances  paid  as  well  as  for  those 
not  then  due.  In  delivering  the  opinion  of  the  courts 
Mr.  JusHee  Chase  laid  down  that  a  Hen  is  a  right 
in  one  man  to  retain  that  which  is  in  his  possession 
belonging  to  another^  till  certain  denmnds  of  him,  the 
party  in  possession^  are  satisfied.  The  evident  con- 
sideration on  which  the  premiums  of  insurance^  and 
the  amount  of  two  bills  were  paid  and  the  third  ac* 
eepted^  was  the  consignment  of  the  ship  and  cargo^ 
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CBAmLii-  ^nd  it  does  not  seem  very  consistent  wi^h  justice  to  8aj> 
Jan.  1813.  that  after  the  consignee  had  advanced  the  money  on 
the  credit  of  the  consignment^  he  should  not  have 
the  fruits  of  that^  which  was  the  foundation  and 
^^'^^^^'  consideration  upon  which  he  disbursed  the  money* 
If  there  was  no  other  case  in  the  books  but  this  to 
establish  this  doctrine^  in  my  mind  it  would  be  con- 
clusive^ because  it  is  founded  on  the  nature  and  jus* 
tice  of  things^  and  tends  to  establish  commercial 
*  confidence  among  the  mercantile  world ;  a  point  of 
the  utmost  consequence  to  a  trading  community.  So 
in  like  mann^^  the  assignee /of  a  policy  of  insurance 
on  goods^  who  became  such  by  the  endorsement  of 
the  bills  of  lading  of  the  goods  by  the  consignor^  after 
he  had  directed  his  correspondent  to  make  the  in- 
surance^ takes  it  subject  to  the  lien  of  the  consignor 
for  his  general  balance^  and  can  only  claim  subject 
to  that  lien,  the  money  received  by  the  broker  on 
such  policy.  2nd  East^  523.  So  also  an  agree* 
ment  to  consign  goods  from  Liverpool  to  London  in 
order  to  gain  a  credit  at  a  banking-house  there  for 
bills  drawn  upon  it,  and  sending  on  invoices  and  bills 
of  lading,  tiiough  the  ship  was  detained  in  Liver* 
pool  by  an  embargo,  till  the  party  became  bankrupt, 
was  held  to  give  such  a  right  to  the  London  mer. 
chant,  as  to  maintain  trover  against  the  captain  for 
the  cargo,  notwithstanding  the  claim  of  the  commis* 
iioners  of  bankruptcy.  1st  Bos.  4r  Pull.  563.  All 
these  cases,  and  many  others  referred  to  in  them,  go 
to  shew  and  confine  the  mercantile  lien,  which  every 
consignee  has  upon  a  ship  and  cargo,  in  all  cases 
where  he  advances  money,  or  accepts  bills  on  the 
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credit  of  the  consignment^  or  gets  assurances  made  Cbamjm- 
for  account  of  the  shippers^  and  prove  that  the  mo-  Jan.  isis. 
ment  goods  are  put  on  board  a  ship  or  vesse]^  and 
the  bills  of  lading  are  endorsed^  or  remitted  to  the 
consignee^  they  are  clothed  with  the  trust  of  com- 
plete indemnity  to  such  consignee^p  notwithstanding 
they  are  to  be  sold  for  the  account  and  risque  of  the 
original  consignor.  So  far  then  with  respect  to  the 
mercantile  lien  of  a  ship  or  cargo  which  goes  into 
the  hands  and  possession  of  the  consignee. 

Upon  the  second  ground  taken  by  the  plaintiff^s 
eounsely  I  am  of  opinion^  that  the  voyage  was  origin- 
ally planned  under  an  express  idea^  that  the  cargo 
should  be  shipped  and  consigned  to  the  plaintiff^ 
Mr.  Siatery  as  appears  by  the  agreement  of  Barker 
A  Lardy  and  Wilway.  That  the  bills  must  have  been 
drawn  by  them  on  the  faith  and  credit  of  this  con- 
signment^  and  accepted  by  the  plaintiff  on  that  ac- 
count ;  the  more  especially^  as  they  mention  in  their 
letter  of  February ^  1801^  that  the  proceeds  of  the 
cargOy  after  paying  the  bill  of  ^500  should  be  ac* 
TOunted  for  with  Mr.  Gaillard. 

But  at  this  point  of  the  case^  I  am  of  opinion^  it  is 
Tcry  immaterial^  whether  the  bills  of  <£500^  and 
j^200^  were  really  and  expressly  drawn  on  the  credit 
of  this  cargo^  or  not.  The  invoices  and  bills  of  la- 
ding were  forwarded  on  to  him^  and  orders  arrived  to 
make  insurance  on  the  cargo.  This^  therefore^  to 
all  intents  and  purposes  consummated  their  original 
agreement  and  intention^  that  the  cargo  should  go 
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Ciuaufl.  into  his  buicU.  aad  it  did  so :  and  having  once  come 
Jan.  1813.  into  his  hands^  then  he  had  an  undoubted  right  to 
^"^"'''^^  indemnify  himself^  before  he  even  parted  with  a  dul- 
V,  ling  of  the  proceeds  ;  and^  to  make  use  of  the  laa- 
G^u^uMn.  gm^g^  Qf  ^y^  Justice  Grose^  it  would  not  be  tcry 

consistent  with  justice^  at  this  day^  to  take  the  fanda 
from  him^  and  give  them  to  another^  not  concerned 
in  the  tr^sactions  of  the  parties, 

3rd,  With  regard  to  the  transfer  to  Mr.  GroiUard 
it  appears  to  have  been  a  fair  transaction,  and  for  a 
just  and  legal  purpose  of  indemnifying  him  for  his 
endorsements.  No  unfairness  can  be  attribated  to 
Barker  and  Lardy  for  making  it,  as  they  were  vndcr 
the  impression  that  a  considerable  balsAce  was,  from 
the  invoice  prices  of  the  cargoes,  due  them  from 
Slater.  But  this  mis-apprehension  of  the  real  state 
of  accounts  between  them,  did  not,  nor  could  it  alter 
the  right  of  the  lien,  which  SkUer  had  in  the  eafgo^ 
for  indemnity,  as  soon  as  it  went  into  his  hmdi ;  the 
more  so,  as  the  original  intention  of  the  voyage  wasy 
that  the  proceeds  should  go  into  his  hands,.  a»  the 
fund  upon  which  their  future  credit  was  to  be  hot* 
tomcd. 

4th,  As  to  the  last  ground  insisted  on  by  the 
plaintiff,  it  is  very  clear,  that  Barker  and  Lord^ 
could,  (upon  a  presumption  that  it  had  not  been  pre- 
viously pledged  to  Slater^)  only  have^assigned  to 
GaiUard  the  interest  they  had  in  the  cargo  at  the 
date  of  the  assignment,  which  appears  to  have  be^n 
only  their  share  of  the  lumber  sent  down  from  Sn* 
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vasnali  to  Jamaica.  The  vessel  had  not  then  pro-  C"**»«- 
eeeded  to  the  bay  of  Honduras,  the  cargo  of  log-  J*n*  i^^^, 
wood,  and  mahogany  afterwards  shipped,  was  not 


then  in  existence ;  it  had  not  then  been  purchased.  «* 
It  is  very  evident,  therefore,  it  could  not  have  been 
included  in  the  assignment.  If  th«*e  has  been  any  * 
Bus-application  of  the  proceeds  of  the  lumber  after 
the  assignment,  (supposing  Mr.  Gaillard  was  al- 
ready entitled  to  it,)  he  will  still  have  his  redresa 
against  those  who  appropriated  those  proceeds  to 
other  purposes  than  he  intended.  But  he  can  have 
no  right  to  the  cargo  after  it  has  been  shipped  and 
addressed  to  Slater,  at  Honduras,  and  the  invoices 
and  bilk  of  lading  transmitted  him  for  insurances ; 
and  the  obtaining  new  bills  of  lading  in  Charleston, 
while  the  ship  was  in  transitu,  did  not  in  the  smalK 
est  degree  alter  the  plaintiff^s  right,  as  soon  as  the 
cargo  went  into  bis  hands.  For  all  these  reasons, 
I  am  of  opinion,  that  the  judge  on  the  trial,  very 
prop^y  rejected  the  discoimt,  and  that  the  verdict 
should  remain  unimpeadied. 


NoTT,  J.  Considering  this  case,  as  between  Slaiet' 
and  Barkar  and  Lord,  I  apprehend  there  can  be  but 
titde  doubt,  but  what  the  plaintiff  would  have  had  a 
right  to  retain  to  the  amount  of  the  advances  proved 
by  Mr.  TyUr  to  have  been  made  on  the  &itb  of  tlw 
cargo.  He  had  a  right  to  expect  from  the  whole  of 
the  correspondence  from  the  tiibe  the  vessel  first 
sailed  from  Phihdelphia  to  the  time  Wilweiy  dreW 
the  bill  for  ^500  at  Kingston,  that  it  would  be  cm* 


' 
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Jan.  1813.  as  would  eaable  him  to  maintain  an  action  of  trover 
^^^^^^^  for  the  goods  ;  but  he  had  at  least,  such  reasonable 
«-  expectation  that  it  would  have  been  a  breach  of 
'  good  faith  in  Barker  and  Lord  to  have  altered  the 
'destination  pf  the  vessel.  The  question  then  is  not 
merely  whether  Slater  had  a  legal  lien  on  the  goods^ 
but  whether  Mr.  Gaillard  had  not  such  a  knowl- 
edge of  all  the  facts  and  circumstances  as  to  afford  a 
presumption  that  he  took  the  assignment  subject  to 
this  equitable  claim.  The  jury  appears  to  have 
been  of  that  opinion^  and  1  think  the  circumstances 
authorised  them  to  draw  such  a  conclusion.  The 
distinction  taken  between  a  factor  and  vendee  is  ob« 
vious.  But  that  is  not  always  the  true  ground  on 
which  a  lien  is  to  be  predicated}  for  sometimes 
a  factor  acts^  as  it  is  expressed^  quasi  vendee^ 
and  sometimes  a  consignee  Mts  qtiasi  factor^  and 
sometimes  qiuzsi  vendee ;  sometimes  it  is  difficult  to 
determine  in  which  capacity  it  is  most  proper  to 
consider  him^  and  I  do  not  think  this  case  steers 
clear  of  that  difficulty. 

But  most  questions  of  this  nature  depend  very 
much  upon  custom  and  usage^  of  which  the  jurors 
are  generally  the  best  judges.  Lord  Mansfield  is 
said  to  have  acknowledged  that  he  was  indebted  to 
the  juries  of  Guildhall^  for  a  great  part  of  the  knowl- 
edge he  possessed  of  mercantile  law ;  and  I.  must 
confess^  tluit  in  coinmercial  questions^  depending  on 
the  customs  and  usages  of  trade^  where  law  and  fact 
lire  so  intimately  blended^  that  it  is  difficult  to  distin- 
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gaUik  onfe  from  the  other^  I  have  njore  confidence  in  c«Aiiti»* 
a  Charleston  jury  than  in'iny  own  judgment.    Mr.  ^»n.  i8i3.' 
GaiUard  admits  the    plaintiiF  had  a  lien    to  the  ^^^^^^^^ 
amount  of  Wthvay^s  bill ;  and  from  the  language  of      «^ 
his  letters,  that  the  jury  were  well  authorised  to 
coneli|de  that  he  expected  only  the  balance  that 
fihould  remain  after  the  plaintiff's  demand  against 
I      Barker  and  Lord  was  satisfied.     There  is  ao  allega- 
tion of  misdirection  in  the  judge  who  tried  the  cause ; 
I  take  it  for  granted,  therefore,  that  the  law  was ' 
correctly  stated  to  the  jury.     Upon  the  whole,  I  * 
considered  it  as  a  proper  case  for  a  jury,  and  having 
had  all  the  circumstances  fairly  before  them,  I  think, 
their  verdict  ought  not  to  be  disturbed. 


Charleston,  January  Term^  1813. 

The  State  1  Wilson, /or  the  Motion. 

John  E.  Baldwin.  J  Richardson,  Contra, 

Motion  for  a  new  trial.  A  juror 

cannot  be 

Tried  before  his  honour  Judge  Grimke.  ""^t^^ 

voire  dirc> 
as  to  any 

CoLGocK^  J.    ^Thc  grounds  upon  which  the  ap-  opinions 
peal  in  this  case  is  taken^  lie  in  a  narrow  compass,  bavefonn* 
At  the  trial  the  criminal  objected  to  a  juror,  and  expr<L^"^ 
demanded  that  he  should  be  sworn  on  his  voire  dire,  »^"*J><5 

'  may  have 
used  relatnre  to  the  prisoner's  s^lt  or  inoocence. 

37 
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CHAmLBi-  before  he  was  sworn  to  set  on  the  trial.  The  court 
Jan.  1813.  refused  him  this  rights  and  said  if  he  wished  to  prove 
prejudice^  or  the  *  expression  of  an  opinion  by  the 
juror^  he  must  do  it  by  other  testimony.  The  crim- 
inal offered  as  evidence  of  a  strong  and  inveterate 
prejudice^  the  records  of  the  Court  of  Sessions, 
where  it  would  appear,  that  he  was  not  tried  the 
term  before,  because  the  objections  for  the  cause  of 
the  juror^  did  not  leave  a  panel  to  sit ;  also,  offered 
parol  evidence  to  the  same  effect.  The  court  re- 
•  --fased  this,  unless  it  was  was  offered  to  change  the 
venire. 

The  exceptions  taken  to  the  decision  of  the  court 
are;  1st,  That  the  criminal  had  a  right  to  have 
every  juror  called  to  sit  on  the  trial,  first  sworn  on 
,  his  voire  dire^  and  examined,  as  to  any  opinions  he 
.  might  have  expressed  against  the  criminal.  2nd, 
That  the  evidence  of  general  prejudice  should  have 
been  received,  ^in  order  to  shew  the  necessity  that 
the  jurors  should  have  been  sworn  on  their  vokt 
dirCf  as  called  to  set  in  judgment  upon  .him  ;  and 
lastly,  inasmuch  as  the  decision  in  other  respects, 
was  contrary  to  law. 

As  there  appears  to  be  a  diversity  of  opinion  on 
this  case,  and  as  it  certainly  is  one  of  the  greatest 
moment  in  the  system  of  our  jurbprudence,  I  have 
thought  proper  to  trace  to  its  origin  the  practice  of 
examining  a  juror  on  his  voire  dire;  in  order  by  so 
doing  to  ascertain  for  what  purpose,  and  to  what 
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^cteat  the  practice  was  introduced  or  prevailed^  and  chablm- 
what  the  law  now  is  on  the  subject.  Jan.  isis. 

•11    1.  Stati 

It  will  be  found  that  anciently  certain  persons  «. 
were  appointed  by  the  court  who  were  called  triors, 
whose  duty  it  was  to  ascertain,  whether  the  jury 
were  all  impartial  and  qualified  to  sit ;  ^^  liberi  et 
kgcUes  homines J^  That  the  mode  for  summoning 
jurors  in  England  was  for  the  sheriff  to  return 
whom  they  pleased.  Now,  many  may  have  been 
returned  who  were  not  possessed  of  the  quabfica-  , 
tions  required  in  that  country,  and  there  might  have 
been  some  difficulty  in  ascertaining,  from  other 
sources  than  themselves,  correct  information  on  this 
point.  After  the  most  diligent  investigation  that  I 
have  been  able  to  make,  I  am  inclined  to  think  that 
hence  originated  the  practice  of  examining  jurors 
on  their  voire  dire,  merely  to  ascertain  whether  they 
were  in  this  respect  qualified  to  sit  And  this  I 
hink  is  supported  by  3  Bacon,  267.  THtle  Juries, 
Letter  E.  ^^The  truth  of  the  matter  alleged  as 
^  cause  of  challenge,  must  be  made  out  by  witnesses, 
^  to  the  satisfaction  of  the  triors ;  also,  the  juror 
^  challenged,  may  oH  his  voire  dire,  be  asked  such 
^  questions,  as  do  not  tend  to  his  disgrace;  as, 
^  whether  he  has  a  freehold,  &c.  ?  Whether  he  has 
^  an  interest  in  the  case  ?  Whether  he  has  given 
^  an  opinion  before  hand  upon  the  right  ?  which  he 
^  might  have  done,  as .  an  arbitrator  between  the 
^  parties;^^  Co.  Lit.  p.  158.  TfHals  per  pais,  158. 
Salk.  153.  One  witness  to  prove  the  challenge  is 
sufficient.    Snow  173.  as  also,  Tcfwnley^s  case^  Fqs^ 


« 
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CHAmtM.  f     ^  y     Y.vetL  there^  it  will  be  observed^  tJicre  is 

Jan.  1613.  a  limit  beyon4  which  the.  triors  could  not  go.    They 

^^^^^^  were  not  permitted  to  ask  questions  tending  to  the 

V*       disgrace*  or  the  dishonor  of  -the  jurar  on  his  fHnre 

Bauwzit.    -. 

mre. 

If  this  is  correct^  there  is  no  necessity  of  examin- 
ing a  juror  on  his  voirt  dire  in  this  state ;  for  every 
prisoner  is  entitled  to  a  panel  of  the  jurors^  and  may 
'  .  ascertain  this^  as  well  as  any  other  fact  relating  to 
,  them^  before  his  trial ;  nay^  even  after  an  arraign- 
menti  is  entitled  to  a  copy  of  die  indictment^  and 
three  days  to  prepare  himself. 

But^  I  would  ask^  where  are  we  to.  look  for  author- 
ity to'  support  this  doctrine ;  the  ancient  mode  d 
proceeding  by  triors^  has  long  since  been  done  away ; 
and^  even  while  it  did  exists  was  not  carried  to  the 
extent  contended  for.  Mr.  Justice  Blackstanem 
whose  Commentaries  are  our  text-book^  in  treating 
on  the  causes  of  challenge  under  the  head  to  which 
we  would  naturally  look  for  information  on  this  sub- 
jecty  sayB ;  ^^  challenges  to  the  favour^  are  where 
,  ^^  the  party  hath  no  principal  challenge ;  but  objects 
^^  only  some  probable  circumstances  of  suspicion^  as 
^^  acquaintance^  and  the  like ;  the  validity  of  which 
'^  must  be  left  to  the  determination  of  triors^  whose 
^^  office  is  to  decide  whether  the  juror  be  favorable 
^^  or  unfavorable.  The  triors^  in  case  the  first  man 
^^  called^  be  challenged^  are  two  indifferent  persons 
^^  named  by  the  court ;  and,  if  they  try  one  man 
^^  and  find  him  indifferent^  he  shall  be  sworn  $  and 
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"  then  he,  and  the  two  triors  shall  try  the  next ;  and  Cumib*. 

TOR 

^^  when  another  is  found  indifferent^  and  sworn,  the  Jan.  ibis. 
*^  two  triors  shall  be  superseded,  and  the  two  first 


^^  sworn  on  the  jury,  shall  try  the  rest  ;^'  and  he 
concludes  his  causes  of  challenge,  by  saying ;  ( Vol.  ®^"'^'' 
3.  p.  364.)  ^^a  juror  may  himself  be  examined  on 
oath  of  voire  dire,  with  regard  to  such  causes  of  chal- 
lenge, as  are  not  to  his  dishonor  or  discredit ;  but 
not  with  regard  to  any  crime,  or  any  thing  which 
tends  to  his  disgrace  or  disadvantage.^' 

Taking  this  then  as  the  criterion,  I  say  no  ques- 
tion as  to  bias  or  partiality  can  be  ask#d  of  a  juror 
himself  in  a  criminal  case ;  for  if  I  am  correct  in  my 
idea  of  honour  or  credit,  I  should  suppose  it  dishon- 
ourable, disgraceful,  and  highly  disreputable,  for- a 
man  to  prejudge  a  fellow  citizen  on  whose  trial  he 
was  to  sit«  But  if  he  should  have  done  so,  and  be 
asked  a  question  of  this  kind,  he  is  reduced  to  the 
necessity  of  perjuring  himself,  or  acknowledging 
what  would  certainly  by  most  men  be  considered  as 
dishonorable ;  and  thus  placed  in  a  situation  which 
is  forbidden  by  every  principle  of  justice  and  hu- 
manity. That  a  man  should  be  made  to  disclose  his 
secret  thoughts  savours  strongly  of  inquisitorial 
power,  and  is  as  much  at  war  with  my  feelings  as 
my  judgment. 

But  how  would  this  doctrine  operate  in  practice  ? 
A  man  who  is  liase  in  one  thing,  will  not  hesitate  to 
be  so  in  another.  If  the  juror  perjured, himself, 
would  the  prisoner  profit  by  it  ?    It  is  said  the  ob* 


294  JUDICIAL  DECISIONS  IN  THE 


CBAmLu-  ;^j  ig  jQ  ensure  a  fair  trial ;  the  means  of  course  are 
Hn.  1813.  justifiable.     In  the  first  place^  the  object  would  not 
^^^'^^^'"^  be  answered:  and  even  if  it  could  be,  I  have  no 
V.       hesitation,  to  say  the  means  would  not  be  proper, 
ba&swiv.  because  the  same  object  can  be  answered  otherwise. 
For  ages  past,  by  the  provision  of  our  law^  person^ 
accused,  in  addition  to  the  privileges  already  enu* 
merated,  may' in  capital  cases  challenge  perempto- 
rily  twenty,   and   for  cause^  any  number  against 
whom  cause  way  be  shown.     Are  not  these  sufficient 
guards  for  the  most  timid  and  cautious  ?     Is  it  pos- 
sible-for  a  man  to  sit  on  a  jury^  who  has  any  of  those 
prejudices  wbich  it  is  the  object  of  the  law  to  guard 
against? 

I  would  be  understood  as  having  no  reference  to 
a  state  of  things  in  which  party  prejudice  or  political 
difference  is  permitted  to  weigh ;  for  I  should  in 
those  cases  say^  that  the  body  politic  was  iir  a  state 
of  gangrene  not  to  be  cured  ;  at  all  events^  not  by- 
ordinary  means.  It  is  not  in  human  wisdom  to  pro- 
vide against  the  evil  of  such  a  state  of  things ;  it  is 
therefore^  improper  to  urge  any  arguments  ground- 
ed on  it. 
r> 

In  searching  for  authority  on  this  subject^  I  find  a 
case  which  I  take  to  be  strongly  in  point  as  to  jLhe 
general  reasoning  of  the  judges ;  I  mean  the  case  of 
Peter  Cookcy  Salk.  158.  where  the  chief  justice 
said  ^'  you  may  ask  a  juror  upon  his  voire  dire. 
whether  Jie  have  interest  in  the  cause^  nor  shall  he 
deny  you  the  liberty  of  asking  whether  he  be  fitly 
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qualified  according  to  law,  by  having  a  freehold  of  cmaeiis- 
sufficient  value ;  but  that  you  may  ask  a  juror  or  wit-  Jan.  iB\s. 
nes3  every  question  that  will  not  make  him  crimin- 
ous,  that  id  too  large.'^ 

I  am  against  the  motion. 


NoTT,  J.  This  case  is  resolved  into  the  single 
question  whether  a  juror  being  examined  on  his 
Toire  dire,  may  be  asked  and  required  to  answer^ 
whether  he  has  formed  any  opinion  of  the  innocence 
or  guilt  of  the  prisoner  whom  he  is  called  to  try ;  or 
any  question  which  g^s  to  shew  his  bias  or  partial^ 
ity. 

As  an  opinion  appears  to  prevail  in  this  state, 
that  new  doctrines  on  this  subject  have  lately  been 
introduced  into  the  courts  of  the  United  States, 
bottomed  on  some  provision  of  the  constitution,  not 
srpplicable  to  the  state  courts ;  or  some  rule  of  law  in 
the  particular  state  where  the  question  has  occurred^ 
1  will  premise  that  were  there  no  other  law  or  de- 
cision on  the  subject,  I  should  feel  myself  authorised 
by  the  rules  and  principles  of  the  common  law  alone, 
to  give  the  opinion  which  I  am  about  to  deliver.  It 
is  also  necessary  further  to  premise  that  formerly, 
in  England,  there  were  two  ways  of  trying  a  juror, 
one  by  the  court  and  the  other  by  triors.  When  a 
juror  was  challenged  propter  affectum  he  was  tried 
by  triors.  Co.  Lit.  159.  JVbte  2,  3.  BIks.  363.  But 
it  is  now  admitted  that  whatever  be  the  cause  of 
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cbabsbs-  challenge^  the  question  is  referred  to  the  eourt; 

jtfi.  1813.  from  whence^  I  conclude  that  whatever  mode  was 

^'^'"^^^**^  formerly  pursued  to  convince  the  minds  of  the  tri- 
V.       ors/is  now  to  be  followed  to  inform  the  mind  of  the 

Bai»wxw.  ^m^^  Judge  Blachstone  defines  propter  affeetum 
to-mean^  suspicion  of  bias  or  partiality.  3rd  Black- 
stone,  363. '  Lord  Coke  says^  if  the  cause  of  chal- 
lenge touch  the  dishonour  or  discredit  of  the  juror, 
he  shall  not  be  examined  upon  his  oath;  but  in 
other  cases  he  shaH  be  examined  upon  his  oatii  to 
inform  the  triors.  Co.  Lit.  159.  Now  if  propter  affec- 
twfn  means  a  suspicion  of  bias  or  partiality^  and  it 
was  only  cases  of  challenge  propter  affectum  that 
were  referred  to  triors^  and  tilie  jurors  might  be  ex- 
amined on  oath  to  inform  the  triors,  afortwri,  they 
might  be  examined  with  regard  to  their  bias  or  par- 
tiality. It  seems  to  be  a  settled  rule  of  law  in  Eng- 
bnd  that  a  jun^  may  be  asked  any  question  that 
does  not  go  to  his  dishonour  or  digrace.  3rd  Blks. 
364.  Triak  per  pais.  Hawkitts  P.  C.  JaeoVs 
Lanjo.  Co.  Lit.  159.  and  Itorely  it  is  not  dishonour- 
able for  a  person  to  form  an  opinion  of  a  prisoner's 
guilt  against  whom  he  has  heard  or  seen  convincing 
proof.  Evidence  may  exist  in  such  a  shape  that  a 
man  cannot  shut  his  eyes  or  cars  against  it,  nor  be 
able  to  steel  his  mind  against  conviction ;  and  yet 
the  proof  may  be  ex  parte  and  untrue.  It  may  hap- 
pen to  the  most  honourable  man,  and  thereby  ren- 
der him  an  incompetent  juror,  and* yet,  not  at  all 
affect  his  character  or  his  honour.  It  is  incident  to 
human  nature*  and  no  man  need  be  ashamed  to  ae- 


1 


STATE  OF  SOUTH-CAKOLINA.  aST 

knowledge  that  he  possesses  the  frailties  oemmon  to  Cu»im> 
all  mankind.  J«n-  isis.- 

* 

Stats 

The  rule  of  law  with  regard  to  the  examining  of  v, 
a  juror  on  his  voire  dire  is  precisely  the  same  as  ^**^"' 
that  relative  to  a  wtiness.  You  may  not  ask  a  wit* 
ness  any  question  which  goes  to  his  disgrace ;  yet  it 
never  was  refused  to  ask  a  witness  if  he  had  not  fonU'^ 
edy  and  even  expressed  an  opinion  of  the  cause^  or  of 
the  person  of  whom  he  was  called  to  give  evidence. 
Co.  LaU  159.  J^ote  2.  I  take  it^  therefore  to  be 
not  only  common  law^  but  common  justice  to  idloyr 
«  prisoner  this  privilege.  Some  of  the  cases  in  the 
English  books  isay^  you  may  not  ask  a  juror  if  he  has 
not  declared  that  die  prisoner  ought  to  be  hanged^ 
and  give  as  a  reason^  because  it  is  disgraceful. 
It  may  indeed  be  disgraceful  in  a  juror  to  make  such 
a  declaration  of  a  man  he  is  called  to  try ;  never- 
theless^ a  juror  may  have  formed  an  opinion  without 
incurring  any  disgrace^  and  may  have  expressed  it 
in  such  a  form  that  it  would  not  be  disgraceful  for 
him  to  acknowledge  it. 

But  there  may^  perhaps^  be  other  reasons  why  he 
il^ould  not  be  examined  with  regard  to  his  declara- 
tions ;  Ist^  Because  it  may  be  unnecessary ;  for^  if 
he  has  formed  an  opinion^  he  is  as  much  disqualified 
"as  if  he  had  expressed  it :  Snd^  Because  it  is  sus* 
eeptible  of  other  proof.  But  none  of  these  reasons 
apply  to  an  opinion  not  expressed. 

Admits  however^  that  a  juror  cannot  be  opmpeUed 

68 
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cbamss-  to  answer  such  questions^  surely  he  may  be  permit- 
Jan.  idiJ.  ted  to  do  so.  If  he  does  not  make  the  objection^  no 
'^^"'^''^^^  person  can  make  it  for  him.  The  objection  is  in- 
V.  tended  for  his  benefit^  and  if  he  does  not  think  it 
BAiDwizr.  ^jggpj^jcfui  to  answer^  the  objection^  though  made^ 

ought  not  to  prevail.  But  in  this  case^  non  constat 
that  the  jurors  were  unwilling  to  answer  the  ques- 
ttons. 

Having  given  my  opinion  of  the  common  law^  it 
cannot  be  weakened  by  shewing  that  the  same  prin- 
ciple has  been  recognized  in  our  own  courts.  The 
i^rst  cases  I  shall  notice^  are  the  cases  of  the  United 
States  vs.  Fries^  tried  in  Philadelphia  before  Judge 
Chase,  and  the  United  States  vs.  CatUndetj  tried 
at  Richmond  before  the  same  Judge.  In  both  those 
casesy  the  prisoner's  counsel  were  allowed  to  examine 
the  jurors^  not  only  with  regard  to  their  opinion^^ 
but  their  d^larations.  And  here  it  is  worthy  of 
remark,  that  the  strong  ground  of  impeachment  af- 
terwards exhibited  against  Judge  ChasCy  was  t^e 
prejudice  lie  manife^^ed  against  those  two  individu- 
als. Wfth  such  prejudices  as  he  is  supposed  to  have 
entertained,  he  surely  would  not  have  allowed  them 
this  privilege,  if  he  had  not  supposed  it  was  a  right 
which  he  could  not  withhold.  For  although  the  ob- 
jection to  Judge  Chase  was,  that  he  required  the 
questions  to  be  put  in  such  a 'way  as  to -defeat,  in  a 
great  measure,  the  object  of  the  examination,  yet  to 
permit  at  all,  was  a  favour ;  and  it  could  not  be 
criminal  in  him  to  restrict  in  any  manner,  a  pro- 
ceeding which  was  altogether  improper.     And  yet 
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Judge  Chaste  was  thought  liable  to  impeachment  for  CHAmLM- 
restricting  those  prisoners  in  the  exercise  of  a  privi-  Jan.  1813. 
lege  which  it  is  now  decided  by  this  court,  ought 
not  to  be  allowed  at  all. 


STJ.TJB 


The  next  case  I  shall  notice,  is  the  case  of  the  Uni- 
ted Statei  vs.  CoL  Burr,  tried  in  Richmond,  before 
chief  justice  Marshall.  This  is  the  period,  it  appears 
to  me  at  which  a  doubt  was  at  first  entertained  on  the 
subject.  It  has  been  called  a  new  fangled  doctrine  in- 
troduced in  this  case  at  a  time  of  great  political  fer- 
ment, bottomed  on  some  new  constVuction  given  to 
the  constitution  of  the  United  States  by  judge  Mar- 
skaliy  or  on  some  law  or  practice  of  Virginia.  But 
I  have  shewn  that  it  has  been  contemporaneous  with 
the  English  common  law ;  that  it  had  been  allowed 
in  two  instances  before  in  the  courts  of  th$  United 
States.  I  believe  I  could  mention  other  cases ;  but 
not  having  them  before  me,  I  shall  omit  them. 

• 

JBut  what  is  more  remarkable  is,  that  Judge  Mar- 
shall should  be  considered  as  the  author  of  this  new 
practice,  when  in  fact  the  principal  question  was 
never  decided  bv  liim.  •  A  motion  was  made  before 
liini  by  the  prisoner's  counsel,  to  examine  the  jurors^ 
touching  their  opinions,  and  declarations ;  and,  as 
it  was  not  opposed  by  the  counsel  for  the  United 
States,  it  was  adipitted  as  a  matter  of  course.  The 
question  before  Judge  Marshall  was,  whether,  when 
the  jurors  were  examined,  the  bias  was  such,  that 
they  ought  to  have  been  rejected.  3ut  although 
the  principal  question  was  not  directly  decided  by 
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CHAmLst.  ||}g|.  yet^  fj^^  ]|^  permittuig  the  practice^  and 
Jan.  1813.  from  the  opinions  he  gave  on  points  eonn^ted  with 
it^  it  may  be  inferred^  that  he  would  have  decided 
so.  We  have  then^  in  addition  to  the  reasons  before 
given^  the  opinion  of  two  of  the  ablest  judges^  that 
ever  sat  upon  the  bench  of  the  United  States ;  and^ 
from  there  being  no  opposition^  we  may  fairly  con- 
clude^ that  the  opinions  of  the  enlightened  bar  of 
Philadelphia^  as  well  as  that  of  Richmond^  are  oo 
the  same  side. 

But  we  have  also  the  decisions  of  the  courts  of 
this  state^  and  until  since  the  trial  of  Burr,  I  never 
heard  of  one  to  the  contrary.  In  the  case  of  the 
State  vs.  JSbmold,  tried  at  Columbia^  it  was  allowed 
on  the  part  of  the  state5  and  exercised  to  as  great  an 
extent  against  the  prisoner^  as  it  was  in  Burros  case 
in  his  favour.  In  the  case  of  the  State  agunst  Jaeobsp 
tried  at  Winnsborough^  it  was  also  allowed  on  the 
part  of  the  prisoner.  Whether  diat  was  before^  or 
rince  Burros  trials  I  do  not  recollecL  Armed  with 
these  high  authorities^  I  cannot  entertain  a  doubt 
that  the  prisoner  ought  to  have  a  new  triall 

But  let  us  suppose  the  English  books  were  silent 
upon  the  subject.  Suppose  we  had  no  decisions  on 
the  point ;  is  it  not  correct  upon  principle  ?  We 
know  that  the  progress  of  public  opinion^  the  prac-* 
tice  of  courts  of  justice  and  of  legislatures^  has  been 
to  relax  the  rigour  of  the  law  in  favour  of  persons 
accused  of  great  crimes.  Formerly^  they  were  not 
allowed  counsel  in  England ;  next^  counsel  were  per- 
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TOK, 


aiitted  to  instruct  them  in  the  law ;  but  now^  they  ^'' 
ne.  indulged  in  a  full  defence  both  in  iact  and  in  J«]^.  Isis, 
law.    It  is  a  nuudm  of  the  common  law^  that  jurors  "^"^ 
sbould  be  ^^amni  exceptiane  majores^^^  and  our  con-       •• 
stitution  secures  to  every  person  accused  a  trial  by 
an  impartial  jury.    And  how  are  the  secret  preju- 
dices of  jurors  to  be  known^  but  by  thus  searching 
their  consciences?    From   necessity  this  practice 
must  be  allowed.    I  can  see  no  inconvenience  to  the 
public  from  allowing  it ;  but  great  danger  may  result 
to  the  accused  by  withholding  it. 

It  is  said  that  such  a  privilege  would  prevent  pris- 
oners from  ever  being  tried.  But  it  is  not  to  be  un- 
derstood^ that  every  unfavourable  opinion  that  a 
juror  may  have  entertained  on  common  reportf  is  to 
disqualify  him.  It  must  be  a  formed^  settled  opinion^ 
creating  so  strong  a  bias^  that  he  has  not  the  exer- 
cise of  an  impartial  judgment ;  and  the  evidence  of 
the  &ct  must  be  left  to  the  discretion  of  the  judge^ 
as  it  formerly  was  to  the  triors.  When  such  a  pre- 
judice does  exists  the  juror  ought  to  be  rejected^ 
even  though  the  prisoner  never  should  be  tried.  It 
appears  to  me^  Ithat  the  inference  to  be  drawn  from 
the  decision  given  in  this  case^  is^  that  you  must  not 
examine  a  juror  on  his  voire  dirty  for  fear  yon  may 
discover  that  he  is  determined  at  all  events  to  con* 
vict  the  prisoner ;  and  that  it  is  better  am  innocent 
man  should  be  hanged^  than  that  a  practice  should 
be  permitted^  by  which  a  guilty  one  may  have  a  fair 
trials  or  possibly  eseape  altogether. 
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c«^J'»'-       Smith,  J.    This  was  an  indictment  fop  stealing  a 
Jan.  1813.  pegro,  tried  at  George-Town,  at  the  April  term^ 
v^r-^^-s^  1811,  before  Mr.  Jfistice  Grimke.     At  the  trial,  the 
«.       criminal  olyected  to  a  juror  called,  without  assign- 
^Mmriir.  j^g  ^j^y  cause,  and  without  exercising  his  right  of 
preremptory  challenge  ;  but  alleged  that  he  had  the 
legal  right  to  demand,  that  he  should  be  sworn  on 
his  voire  dire,  and  examined  by  prisoner,  if  he,  the 
juror,  had  given  any  opinion  agniiist  him  before  he 
was  called,  or  had  entertained  any  prejudices  against 
him.     The  judge  refused  him  this  right,  uid  said, 
if  he  wished  to  prove  prejudice,  or  the  expression 
of  an  opinion  by  the  juror,  he  must  do  it  by  other 
testimony.    The  prisoner  was  found  guilty.  On  the 
/oregoing  objection,  hi9  counsel  moved  for  a  new 
trial.  IP 

It  was  contended  on  the  part  of  the  prisoner  by- 
Mr.  Wihonj  his  counsel,  that  a  considerable  preju- 
dice had  prevailed  in  George-Town  District,  agaiA$t 
this  offence  of  negro-stealing,  insomuch  that  a  por- 
tion of  the  citizens  of  that  district  had  signed  a  re- 
monstrance to  the  governor,  against  pardoAing  such 
oifeoders,  and  that  this  mod€  of  swearing  each  juror 
on  his  voire  dirty  was  the  best  mode  the  nature  of 
the  case  would  admit,  of  obtaining  the  highest  evi- 
dence of  the  improper  prejudice,  or  the  expression 
of  an  opinion  by  the  juror  against  the  <rrimin&t. 

In  guarding  the  rights  of  citiaens  under  this  ex- 
cellent mode  of  trial  by  jury,  some  care  must  be 
cbser\  ed  not  to  defeat  the  ends  of  public  justice.    If 
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so  much  circumspection  and  tenderness  are  o1>serv-  Cuum- 
ed  as  would^  in  all  reasonable  probability^  secure  a  jau.  1813. 
prisoner  against  the  rash  prejudices  or  wicked  ma-  "^^^^^^ 
clunations  of  weak  or  evil  minded  men^  it  will  be  all  «^ 
the  perfection  that  can  be  expected  j  and  any  evils^  Bamiwih. 
which  should,  then  result^  must  be  ascribed  to  that 
inevitable  imperfection  incident  to  all  human  systems^ 
and  not  to  a  want  of  humane  laws^  or  to  the  injudi-^ 
cious  administration  of  them.  I  think  upon  a  full 
examination  of  the  laws  and  decisions  on  this  sub- 
ject^  it  will  be  found  that  the  cnminaPs  safety  is  as 
well  secured  as  it  can  be  to  secure  the  desirable  ob- 
jects of  humanity^  and  of  public  justice  also.  Cooke- s 
case  is  an  old  authority.  The  very  principle  con- 
tended fbr  in  this  case  was  insisted  on  in  that.  He 
too^  in  order  to  find  a  cause  for  chaDenge,  asked  the 
jarors  if  they  had  not  said  he  was  guilty^  of  would 
be  hanged.  ^^  Et  per  Curiam.  This  is  a  good  cause 
^^  of  challenge ;  but  then  the  prisoner  must  prove 
^'  it  by  witnesses,  not  out  of  the  mouth  of  the  jury- 
^^  man.  A  juryman  may  be  examined  on  his  voire 
<^  dire  as  to  his  interest  or  his  qualifications^  &c. 
^^  but  not  to  any  point  that  will  stigmatize  him^  &c. 
'^  to  make  him  discover  of  himself  that  which  tends 
^^  to  shame,  crime,  infamy^  or  misdemeanor/  &c. 
Salk.  153.  This  is  the  decision  of  the  same  princi- 
ple, and  the  same  reasoning  almost  verbatim^  con- 
tained in  Baldwin's  case  now  before  us.  This  doc- 
trine was  not  lightly  adopted,  and  on  the  next  occa- 
sion,  exploded.  But  this  doctrine^  and  this  very 
authority^  is  recognized  by  Lord  Bacon^  who  says, 
^^  that  the  truth  of  the  matter  alleged  as  cause  of 
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CrnkMiM-  ^^  challenge  must  be  oiade  out  by  witnesses  to  the 
Jan.  1813.  ^^  satis&ction  of  the  triors;  also^  the  jurors  challenge 

^^  edf  may  on  a  voire  dire,  be  asked  such  questions 
".'  ^^  tus  do  not  tend  to  in&my  and  disgrace ;  sach  as^ 
Biuwiir.  tc  whether  he  hath  a  freehold^  whether  he  hath  am 

^^  interest  in  the  cause^'^  &g.     And  he  cites  Coke 

Litt.  p.  15%.  Trials  per  pais,  158.  Salk.  153.  as  his 

authorities. 


Stat*' 


Mr.  Peakey  in  his  Treatise  on  Evidence,  men- 
tions as  authority,  the  doctrine  as  laid  down  by  Lord 
Coke,  on  the  subject  of  challenge,  very  mueh  to  the 
same  point.  He  says,  ^^  if  the  cause  of  challenge 
^^  touch  the  dishonour  or  credit  of  a  juror,  he  shall 
^^  not  be  examined  upon  his  oath,''  &c«  Peake,  134. 
Also  he  recognizes  Cookers  ease  as  good  authority, 
where  he  says  the  whole  court  determined  the  jury- 
man was  not  obliged  to  answer  the  question.  This 
concurrence  of  English  authorities  serves  to  shew 
that  this  has  been  the  law  governing  challenges,  so 
far  as  respects  the  examination  of  jurors,  ever  since 
the  time  of  Cookers  case. 

It  is  said  by  the  counsel  for  the  prisoner,  that 
chief  justice  Marshall,  on  the  trial  of  Col.  Burr  for 
treason  against  the  United  States,  admitted  the  pris- 
oner to  this  privilege ;  and  the  chief  justice,  in  the 
report  of  that  case,  is  made  to  say,  that  such  a  prac- 
tice not  only  comports  with  reason  and  humanity, 
but  that  it  is  supported  by  the  decisions  and  prin- 
ciples of  the  common  law.  The  high  standing  of 
that  gendeman  as  a  jurist  cannot  be  questioned }  but 
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we  cannot  ascribe  to  him  infallibility.    The  great-  ^"^J;**" 
est  men  have  erred.     He  may  have  taken  up  this  J*n*  1>13.> 
question  and  decided  on  it  hastily^  or  when  there  ^^^^ 
was  a  vast  weight  of  legal  learning  and  arguments^       »• 
pressing  on  his  mind^  as  it  is  well  known  that  Bwn^u 
trial  lasted  for  many  weeks.     At  leasts  I  should  be 
unwilling  to  subscribe  to  this  opinion^  unless  Mr« 
Justice  Marshall  had  pointed  to  his  authorities  un- 
der the  common  law^  in  support  of  his  opinion';  and 
I  am  fortified  in  this  course  by  the  current  of  au- 
thorities before  me^  and  to  which  I  have  already 
alluded. 

It  would  seem  as  if  the  law  of  challenges^  which 
Judge  Black»tone  calls  ^^  a  provision  full  of  tender- 
'•  ness  and  humanity  to  prisoners,'^  consulted  in 
a  peculiar  manner,  the  safety  of  prisoners.  They  can 
first  challenge  the  array,  when  there  has  been  any 
partiality  in  the  sheriff,  under  the  English  law,  in 
summoning  the  jury.  Under  our  law,  the  sheriff  has 
no  possible  opportunity  of  exercising  partiality. 
He  has  no  option,  but  must  summon  such  as  are  sta- 
ted in  the  writs  of  venire*  By  the  common  law, 
a  prisoner  could  challenge  thirty-five  peremptorily, 
and  now  by  the  statute  the  22nd  of  Henry  8th, 
made  of  force  in  this  state,  he  can  challenge  twenty 
jurors  peremptorily  without  assigning  any  cause  what^ 
ever,  and  as  many  more  as  he  can  shew  good  cause 
for.  A  prisoner  can  challenge  for  cause  which,  if 
held  insufficient,  he  may  afterwards  challenge  the 
teme  Juror  peremptorily.     3  Bar.  764.     Coke  Lit. 

158.    This  gives  him  an  opportunity  of  exercising 

39 
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^■^»^**'  his  right  of  challenge  for  cause  twenty  times;  with- 
jin.  181S.  out  impairing  the  right  of  peremptory  challenge^  and 
Statb      ^y  ^^^^  mean&  protracting  his  peremptory  challen- 
V*       ges.     By  this  liberty  given  him  by  law^  he  may 
'  test  many  of  his  challenges  for  cause^  before  his  per- 
emptory challenges  begin.     To  enable  a  prisoner  ta 
meet  his  trial  to   the  best  advantagei  he  is  enti« 
Ued  to  be  furnished  .witli  a  list  of  all  the  jurors  who 
may  be  called  on  his  trial  as  soon  as  the  jurors  are 
summoned^  and  by  this  means  he  has  a  fair  oppor- 
tunity of  enquiring  into  the  character  of  each  juror 
before  his  trials  by  which  he  can  judge  of  their  un- 
derstandings their  integrity^  their  virtue  and  temper, 
and  select  accordingly.    Besides^  when  under  all 
these  advantages  the  prisoner  has  selected  twelve 
who  are  to  pass  on  his  trial,  it  is  to  be  recollected 
that  they  are  to  do  so  under  a  solemn  oath,  as  well 
as  the  conscience  of  upriglit  men  who  are  to  give 
a  verdict  between  the  prisoner  and   their  country 
without  any  motive  to  err.     And  in  addition  to  all 

this,  the  verdict  must  be  unanimous.     All  the  vir- 

* 

tue  of  the  twelve  must  be  prostrated  before  an  inno^ 
cent  prisoner  could  suffer.  Now,  under  all  these 
checks  to  the  prejudices  of  jurors,  I  could  scarcely 
deem  it  necessary  to  the  safety  of  a  prisoner,  that 
the  jurors  who  are  always  compelled,  as  it  were, 
into  this  service,  should  be  severally  called  up  and 
examined  on  oath,  to  ascertain  whether  they  enter- 
tained any  private  prejudices,  or  had  before  ex« 
pressed  an  opinion  on  the  prisoner's  case.  I  am, 
therefore,  of  opinion,  it  is  not  consistent  with  the 
rules  ef  law  and  the  previous  adjudications,  that  the 
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prisons  should  have  had  the  liberty  to  examine  the  CaABtB». 
jurors  on  their  voire  dire.  Jm.  i&i3> 


fin*  A  1*9 

As  I  think  it  is  not  law,  so  I  think  it  is  not  good       v 


policy.  Peshaps  there  never  was  a  wanton  and  un- 
provoked murder  represented  to  have  been  commit- 
ted^  without  rousing  the  honest  indignation  of  every 
disinterested  man  in  the  community  against  the  sup- 
posed perpetrator.  But  when  honest  men  come  to 
decide  on  his  fate^  under  the  solemnity  of  an  oath^ 
and  the  real  facts  are  developed  and  made  known 
to  them  in  a  court  of  Justice,  what  possible  motive 
can  they  have  to  persevere  in  an  error  that  must  be 
80  fatal  to  innocence^  and  so  repugnant  to  a  virtuous 
mind.  To  say  that  this  honourable  recantation  of 
sentiment  should  not  be  indulged,  would  be  atten- 
ded with  the  constant  purgation  of  jurors,  and  the 
double  opportunity  afforded  to  offenders  to  elude  the 
punishment  due  to  their  offeiices.  It  would  be  an 
incitement  to  evil,  as  it  would  multiply  the  chances 
as  well  as  hopes  of  escape.      I  am,  therefore^  of 

4 

opinion^  the  new  trial  ought  to  be  refused^ 


BjjLswiir. 


Brevarb.  J.  The  prisoner  was  indicted  in  the 
.Court  of  General  Sessions  for  George-Town  District 
for  a  capital  felony ;  and  upon  his  trial,  in  order  to 
ehallenge  one  of  the  jurors  for  cause,  who  was  called 
to  pass  upon  his  trial,  he  demanded  to  examine  him 
upon  oath^  touching  his  opinions,  prepossessions  and 
prejudices^  respecting  himself  (the  prisoner,)  in  re- 
lation to  the  offence  whereof  he  gtood  charged,  and 
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Cha»ih-  whether  he  had  not  signed  an  instrument  of  writing 
^an  1813,  purporting  to  be  a  petition  to  the  governor^  relating 
^^^'^''^^  to  the  accused;  to  induce  the  governor  to  refuse  a 
V.      pardon  in  case  of  his  conviction.     The  presiding 
Awww.  j^^gg  refused  to  allow  the  prisoner  this  privilege 
or  indulgence^  and  declared  it  was  necessary  to  prove 
by  other  evidence  than  that  which  is  drawn  from 
his  juror  upon  his  txfire  dire,  that  he  is  not  lawfully 
qualified  by  reason  of  partiality^  prejudice  or  the 
prevalence  of  an  opinion  already  formed  and  expres- 
aed;  concerning  the  guilt  of  the  accused^  to  pass  up- 
on his  trial  as  an  impartial  juryman.     I  am  of  opin- 
ion that  the  prisoner  was  entitled  to  examine  the 
juror  upon  his  voire  dire  on  the  points  proposed^ 
under  certain  restrictions  and  qualifications. 

Before  I  proceed  to  explain  my  opinion^  and  state 
the  grounds  and  reasons  of  it^  I  shall  premise  that; 
in  proportion  as  the  civilized  world  has  become  more 
and  more  enlightened  in  relation  to  the  nature  and 
utility  of  government;  legislation  and  jurisprudence^ 
the  treatment  of  prisoners,  accused  of  crimes^  has  been 
more  and  more  rational  and  humane.  In  rude  and  bar- 
barous timeS;  a  prisoner  charged  with  a  capital  crime 
was  subjected  to  the  most  harsh  and  cruel  treatment ; 
altogether  inconsistent  with  that  humane  and  wise 
maxim;  which  ever  presumes  the  innocence  of  the 
accused;  and  the  spirit  of  that  Divine  precept  which 
declares;  that  ^^  it  is  better  ten  guilty  persons  should 
escape;  than  one  innocent  sufibr.'^  By  the  ancient 
common  law;  counsel  was  not  allowed  to  any  prisoner 
-    accused  of  a  capital  crime;  nor  was  he  allowed  to  ex- 


^,^ 
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culpate    himself  by    the    testimony  of  witnesses.  c^AttM- 
4  Blks.  Comm.  355.  359.     3  Inst.  79.  137.     2.JMiri8i3. 
Hawk.  P.  C.  400.     And  if  he  stood  mute,  or  chtl^  ^^'^^'^^ 
lenged  peremptorily  a  greater  number  of  jurors  than       v- 
he  was  lawfully  entitled  to  do^  he  was  pressed  to 
death  with  heavy  weights.    This  barbarity  and  in^ 
justice  is  now  jusdy  exploded^  and  many  other  ame« 
liorations^  in  the  practice  of  the  criminal  law^  have 
been  gradually  introduced. 

I  shall  further  premise^  that  in  general^  the  same 
rules  of  law  concerning  jurymen  and  the  right  of 
challenge  which  obtain  in  civil  cases^  are  applicable 
to  criminal  cases ;  and  that  the  trial  by  jury^  the 
justly  vaunted  palladium  of  British  and  American 
liberty^  is  more  or  less  valuable  in  proportion  as  the 
principles  of  the  common  law^  according  to  their  true 
spirit  and  salutary  provisions  of  statute  law^  in  re* 
gard  to  the  formation  of  juries  and  the  conduct  of 
jurymen^  are  carefully  and  correcUy  observed.  It 
is  of  the  last  importance  to  the  pure  and  impartial 
administration  of  justice^  that  jurors^  who  are  the  le* 
gal  and  constitutional  judges  of  questions  of  fact  and 
of  the  law  also^  where  it  is  combined  with  the  fact^ 
and  the  exclusive  judges  of  the  credibiKty  of  witness- 
es^ on  which  oftentimes  depend  the  lives^  liberties  and 
estates  of  their  fellow  citizens^  should  be  in  the  lan- 
guage of  the  common  law^  amni  exceptione  majareB  ; 
without  just  exception ;  entii'ely  impartial.  2  Hal. 
P.  C.  264.  It  is  agreed  on  all  han^^  that^  if  a  juror 
appears  to  be  partial^  prejudiced^  or  under  prepos* 
sessions^  which  may  give  an  undue  bias  to  his  judg* 
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cbabui*   went,  it  13  a  good  cause  of  challenge.    But  the 

TOW  J  "  '^ 

jftn^isw*  ficulty  arises  from  the  manner,  of  showing  the  undue 
iicUnation  of  his  miml^  by  what  evidence  it  shall  be 
made  manifest.  It  is  conceded  that  a  juror  may  be 
examined  on  his  voire  dire,  touching  his  qualifica* 
tions  as  a  juror»  so  far  as  it  respects  his  age>  estate  and 
condition  as  to  alienage  or  the  like  ;  but  it  is  denied 
that  he  may  be  asked  any  questions^  the  answer  to 
which  may  tend  to  his  disgrace^  reproach  or  discre* 
dit 

Upon  an  examination  of  the  cases^  relating  to  this 
pointy  it  does  not  appear  to  me  that  they  establish 
any  certain  rule  on  the  subject ;  6  St.  T.  59.  Font. 
C.  L.  7.  4  St.  T.  Coohe^  case.  1  Salh.  153.  2 
ffawk.  P.  C.  Book  2.  c.  43.  s.  28.  It  is  clear, 
however^  that  a  juryman  cannot  be  asked  fstny  ques- 
tkm^  the  affirmative  answer  to  which  would  evident** 
ly  expose  him  to  a  criminal  prosecution^  or  would 
tend  to  his  infamy  or  disgrace.  Beyond  this,  there 
appears  no  criterion  or  clear  rule  of  law  by  which 
a  f^oire  dire  examinatioa  on  such  an  occasion,  shall 
be  controlled. 

The  maxim  usually  applied  in  the  examination  of 
witnesses ;  ^^  nemo  aUegans  suam  turpidudidcm  est 
audiendusj^  equally  applies  in  the  examination  of 
jurors^  in  a  case  like  the  present.  In  civil  cases,  it 
is  said^  a  witness  may  be  examined  on  his  wire  dire 
touching  his  interest  in  the  event  of  th^  cause  in 
which  he  appears  to  give  testimony^  Esp.  Digt 
707,.    But,  it  is  also  said,  that  a  witness  cannot  be 
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compelled  to  give  evidence  against  his  interest.  Kerb,  e*^*""- 
203.     It  is  laid  down  {Coke  lAt.  158.  b.)  that  if  Jam  1813. 
file  cause  of  challenge  touch  the  dishonor  or  discredit  "^f^^*^"*^ 
of  the  juror^  he  shall  not  be  examined  on  oath ;  so^  if      •• 
it  tend  to  his  shame^  infamy  or  disgrace.    TVialsp^ 
paiSf  192.  Keilingy  9.  In  Cook^s  case^  (4  St.  Tr.) 
0om6  of  the  judges  use  the  words  crime^  shame,  in* 
^Bcmyj  disgrace,  disadvantage,  misdemeanor.     If  it 
should  appear  that  a  juror  has  declared  his  opinion 
concerning  the  matter  in  question,  he  cannot  be  im« 
partial  and  ought  not  to  pass  on  the  trial  of  the 
(»use :  so  it  is  said,  if  he  has  eaten  or  drunk  at  the 
•xpense  of  one  of  the  parties.     Bacan^s  Jibridg* 
menty  Htk  Juries,  letter  E.     Co.  Litt.  156.   C. 
158. 

Now,  firom  all  these  authorities,  if  the  reason  of 
the  law  be  attended  to,  it  must  rather  appear,  that 
a  juror  may  be  examined  on  his  voire  dire,  and  set 
aside  as  disqualified  in  consequence  of  the  answers 
he  makes,  in  all  cases  where  the  answers  made  by 
him,  do  not  evidently  and  directly  tend  materially 
to  injure  his  reputation,  or  expose  him  to  a  criminal 
prosecution.  If  the  answers  required  will  have  this 
effect,  he  cannot  be  compelled  to  answer.  If  they 
Ao  not  evidently  and  directly  tend  to  produce  that 
effect,  he  ought  to  answer.  If  the  answers  requi- 
red win  have  a  tendency  only  to  produce  a  dight 
degree  of  public  censure,  or  excite  harmless  ridi- 
cule, they  ought  to  be  given,  provided  they  are  per- 
tinent to  show  that  the  juror  is  not  sufficiently  im- 
partial in  the  cause. 
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cuKKM-  It  may  be  ^Uffictdu  sometimest  to  deternune 
Jul.  1815.  whether  ^pon  these  principles  the  juror  ought  to  be 
required  to  answer  or  not.  Whenever  this  is  the 
case,  it  must  follow^  ex  nece^^tate,  that  the  juror 
himself  shall  have  a  right  to  decide ;  for  he  alone 
can  best  judge  whether  the  questions  require  such 
answers  as  will  tend  to  implicate  him  in  the  manner 
mentioned  or  not  It  would  sometimes  happen^  no 
doubt^  that  one  juror  would  answer  freely  and 
frankly  without  any .  fear  of  reproach  or  disgrace, 
questions  about  which,  ano^er  would  be  very 
squeamish  and  scrupulous.  No  objection,  however, 
on  this  score,  ought,  in  my  opinion,  to  outweigh  the 
great  advantage  which  would  generally  result  from 
excluding  from  juries,  those  who  are  not  qualified 
in  the  spirit  of  the  law,  to  act  the  part  of  impartial 
judges.  It  is  better  that  the  feelings  of  jurymen 
should  be  wounded,  and  even  that  hb  character 
should  sustain  a  slight  injury  from  his  own  evidence 
than  that  the  life  of  an  innocent  person  should  be 
jeopardised  by  prejudice  or  prepossession*  And 
after  all,  I  can  perceive  no  material  prejudice  which 
any  man's  character  could  sustain  from  a  candid  ac- 
knowledgment of  his  precipitancy^  weakness,  or  want 
of  caution  in  forming  an  extra-judicial  opinion,  and 
declaring  it,  relative  to  the  guilt  of  a  person  accu- 
sed, or  of  harbouring  an  unfavourable  opinion  of 
him  in  genera],  or  even  of  having  endeavoured  to 
prejudice  others  against  him,  if  his  conduct  was  not 
dictated  by  improper  motives.  Many  men  have 
strong  but  honest  prejudices  and  prepossessions, 
which  they  are  neither  ashamed  nor  unwilling  ts 
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ikVOW.    These  prejudices  and  iuclinations  may  ren-  cbabiw 
der  them  very  unfit  jurymen  on  particular  occa-  jan.  isu. 
»ons ;  and  if  they  are  unfit,  and  that  unfitness  can  ^^"^'^'^^ 
be  demonstrated  from  their  examination  on  oath,       v. 
what  miscliief  or  inconvenience  could  possibly  arise  ^^^^'^^ 
from  permitting  it  ?    I  tliink  none.     At  any  rate, 
none  in  comparrison  with  the  mischiefs  likely  to  re-  • 
suit  from  not  permitting  it.     I  am  of  opinion,  the 
motion  in  this  case  ought  to  be  granted. 


Bay,  L  This  was  a  case  which  was  tried  at' 
George-Town  before  Mr.  Justice  Grimkt.  The 
prisoner  was  convicted  upon  very  clear  testimony, 
and  the  present  was  a  motion  for  a  new  trial,  on  the 
ground  that  the  presiding  judge,  when  the  prisoner 
was  put  upon  his  trial,  refused  to  permit  his  coun- 
sel to  interrogate  the  jurors  as  they  came  forward 
to  be  sworn,  and  to  compel  them  to  declare,  wheth- 
er they  had  formed  any  opinion  in  tlieir  own  minds 
as  to  the  guilt  or  innocence  of  the  prisoner,  in  re-^* 
gard  to  the  ofience  with  which  he  was  charged,  and 
which  they  were  about  to  try.  And  also  in  regard 
to  a  paper  which  had  been  signed  by  numbers  in  the 
district,  praying  the  governor  not  to  pardon  him  in 
case  of  conviction. 

In  support  of  the  motion,  it  was  contended  by 
Mr.  Simons  and  Mr.  TVikon,  that  any  question 
might  be  asked  a  juror  which  did  not  go  to  crimin- 
ate himself,  or  to  bring  him  into  shame  and  dishon- 
our.    That  in  small  communities,  no  material  oc- 

eurrence  can  happen  without  its  being  generally 
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c»j^*«»-  kndwn  amotig  the  citizens  tt  large,  and  popular 
Jan.  1813.  prejudices  are  too  apt  to  be  taken  up,  and  gain 
ground  against  supposed  offenders  for  offences  which 
militate  against  the  interest  of  a  large  portion  of  any 
community  whatever.  It  is,  therefore,  to  guard 
against  these  popular  prejudices^  and  particularly 
the  artful  and  insidious  impressions  made  by  influ- 
ential prosecutors,  that  this  great  privilege  is  in- 
sisted upon  in  behalf  of  unfortunate  men,  in  order 
that  a  &ir  and  impartial  trial  might  be  had  in  a  case 
where  a  man's  life  is  at  stake.  In  support  of  the 
motion,  3rd  Jacobs  576.  was  relied  on,  where  it  is 
laid  down,  that  a  juror  may  be  examined  as  to  any 
thing  which  is  not  to  his  dishonour  or  discredit ; 
also  Peake^  135.  141.  where  it  is  said,  that  nothing 
infamous  or  disgraceful  shall  be  asked  a  juror;  that 
it  was  a  shameful  and  disgraceful  thing  for  a  man  to 
take  up  an  opinion  before  he  had  heard  the  evi- 
dence ;  and  it  is  just  and  proper  to  sift  out  and  dis- 
cover such  prejudices,  if  possible ;  for  if  a  juror  was 
not  free  from  prejudice,  he  was  not  fit  to  sit  upon 
a  trial. 

It  was  also  contended  in  support  of  the  motion, 
by  Mr.  White,  that  if  a  juror  should  deny  a  charge 
of  partiality,  then  it  was  time  enough  to  get  other 
testimony  to  prove  it.  Col.  Burros  case  was  aha 
strongly  relied  on  in  favour  of  this  doctrine,  on  be- 
half of  the  prisoner,  where  this  privilege  was  al- 
lowed;  by  the  Chief  Justice  of  the  United  States,  in 
favour  of  the  accused.    The  Attorney-General  de- 
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Bied  this  right,  as  olaimed  by  the  counsel  for  the  CHAmwt- 
prisoner^  and  contended  that  it  was  not  a  common  Jan.  lab. 
law  right  to  interrogate  a  juror  as  to  his  opinions,  "X^"^^^^ 
concerning  a  matter  he  was  called  upon  to  try,  be-  «• 
fore  he  had  been  sworn  or  heard  the  evidence^  He 
admitted  that  a  juror  might  be  asked  questions  as  to 
his  qualifications  as  a  juror ;  whether  he  was  a  free- 
holder  or  not  ?  or  paid,  in  this  country,  a  certain 
tax  ?  or  whether  he  was  a  citizen  or  not  ?  but  he 
believed  the  common  law,  did  not  go  further.  The 
eases  quoted  by  the  counsel  for  the  prisoner,  he  said, 
if  he  understood  them  right,  went  to  shew  that  a 
juror  should  not  he  questioned  as  to  any  point  which 
went  to  criminate  himself,  or  to  bring  him  to  dis- 
honour or  discredit,  or  which  went  to  impeach  his  in- 
tegrity or  veracity.  There  were  guards  thrown 
around  a  juror,  which  the  court  would  not  suffer  to 
be  removed  or  broken  down  so  as  to  expose  him  to 
the  shafts  of  reproach  or  ridicule.  But  he  contend- 
ed that  this  protecting  system  could  not  by  any  pos- 
nbUity  be  construed  into  a  right  to  extract  from  a 
juror,  his  private  opinions  upon  any  subject  he  was 
called  upon  to  determine  ;  that  if  a  juror  has  made 
use  of  any  expressions  unfavourable  to  the  accused^ 
which  shew  partiality  or  an  undue  bias,  prisoner 
must  prove  it  by  affidavit,  and  the  court  is  bound  to 
reject  him.  6  State  TViab,59.  3  Jacobf  (new  edi- 
tion,) 577.  He  then  quoted,  Mr.  Justice  Foster, 
Crown  Lawy  7.  upon  the  doctrine  of  challenges, 
where  it  is  laid  down  that  a  juror  may  be  examined 
whether  he  is  a  freeholder  or  not ;  but  not  as  to  his 
dishonour  or  discredit.     In  4th  HawAinSp  399.  it  is 
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GsAUM'  s^j  to  be  a  good  cause  of  challenge  if  a  juror  hM 
j«n  1813.  declared  his  opinion  on  the  guilt  of  a  prisotier^  or 
^^^^p**'  said  that  he  ought  to  be  hung  or  the  like  ;  but  these 
V.      declarations  being  susceptible  of  proofs  they  shouM 
*  be  proved.    The  same  doctrine,  he  observed,  was 
laid  down  in  1  SalA.  153.  One  Cooke  being  indicted 
for  high  treason,  and  the  jury  called,  he  offered  to 
ask  the  jurors,  in  order  to  challenge  them,  if  they 
had  not  said,  he  was  guilty  or  would  be  hung.    Et 
per  Curiam,    This  is  a  good  cause  of  challenge  $ 
but  then  the  prisoner  must  prove  it  by  witnesses,  not 
out  of  the  mouth  of  a  juryman ;  a  juryman  may  be 
examined  on  his  voire  jiirej  whether  he  hath  any 
interest  in  the  cause,  or  whether  he  hath  a  freehold ; 
for  these  do  not  make  him  criminal :  but,  said  the 
coult,  you  shall  not  ask  a  witness  or  juryman,  whether 
he  had  been  whipped  for  larceny,  or  ever  committed 
to  Bridewell  as  a  pilferer,  or  to  Newgate  for  clip- 
ping and  coining ;  or  whether  he  is  a  villian  or  out*- 
lawed;  because  these  would  make  a  man  discover 
that  of  himself  which  tends  to  shame,  crime,  infamy 
or  misdemeanor ;  so,  said  the  court,  it  is  in  this  case  ; 
the  answer  would  charge  him  with  misdemeanor  or 
misbehaviour.     Now,  if  a  prisoner  is  clearly  debar- 
red of  the  right  of  asking  these  questions,  where  the 
party  has  made  use  of  these  expressions,  and  the 
prisoner  is  put  to  the  proof  of  them  by  witnesses,^ 
surely  there  is  no  principle  in  the  common  law 
which  goes  farther,  and  says,  you  may  purge  the 
juror's  conscience  and  make  him  declare  the  inter- 
nal operations  of  his  own  mind,  where  he  has  made 
use  of  no  such  expres^ons.    The  Attomey-Oeneral 
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WM  bold  to  8ay,  there  was  no  such  principle  ever  o«im»M- 
laid  down  by  any  writer  of  the  criminal  laW;  in  the  J^n.  I8i3, 
country  from  whence  we  derived  our  system  of  juris*  ^i^^!^^"^^ 
pradence^  or  in  any  of  the  common  law  courts  in  this       «• 
country.    The  old  common  law  right  of  peremptory 
challenges  pro  eausay  had  ever  been  deemed  a  suf* 
ficient  security  for  prisoners  in  this  state^  from  its 
first  settlement  t^  the  present  day^  and  he  never 
heard  of  any  complaint  to  the  contrary.     He  admit* 
ted  that  the  case  of  Aaron  Burr  was  an  exception  / 

to  the  contrary ;  there  the  jurors,  as  they  came  for* 
ward  to  be  sworn,  ^were  asked  and  interrogate  as 
to  their  prejudices  and  opinions  on  the  guilt  or  in- 
nocence of  the  prisoner.  But  then  it  is  to  be  recol* 
lected  (hat  that  case  was  tried  in  a  Federal  Court 
under  the  constitution  of  the  United  States,  which 
was  not  governed  by  common  law  rules  and  princi* 
pies,  but  by  those  arising  out  of  the  spirit  and  mean- 
ing of  the  constitution  itself,  and,  therefore,  ought 
not  to  be  considered  as  a  binding  authority  in  a  state 
court,  bound  by  the  common  law  and  governed  by  its 
roles.  , 

I  have  given  the  arguments  in  this  case,  for  and 
against  the  motion,  die  best  consideration  in  my 
power,  and  the  result  of  my  opinion  is,  that  the  mo^ 
tion  for  a  new  trial  ought  to  be  rejected.  If  ever 
there  was  a  fair  and  impartial  ^mode  *of  impaneling 
jurors  for  the  trial  of  olBences  in  any  country,  it 
surely  is  in  ours  :  So  jealous  is  the  law  on  this  point, 
that  it  wiH  not  even  trust  the  officers  of  the  court  to 
select  or  draw  their  names  out  of  the  jury  box,  but 
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CB4Bftu.  innocence  itself  (if  I  may  be  allowed  the  expression) 
Jan.  1813.  is  directed  by  our  jury  law  to  draw  them  out  from 
among  the  hundreds  of  freeholders  and  taxable  inhab- 
itants,  whose  names  are  there  deposited.  The  law 
requires  that  a  child^  under  ten  years  of  age,  should 
draw  out  of  the  box  the  jurors'  names,  one  by  one 
singly,  which  is  handed  to  the  sheriff  in  open  court, 
who  reads  aloud  each  name,  which  is  taken  down  by 
the  clerk,  and  is  inserted  in  the  panel  annexed  to 
the  venire-  These  are  the  men  directed  by  law  to 
be  summoned  by  the  sheriff,  to  sit  upon  the  trials  in 
our  courts  of  justice.  By  these  means  every  pos- 
sible chance  of  a  sheriff's  picking  a  jury,  or  selecting 
prejudiced  and  improper  men,  (so  much  as  complain- 
ed of  in  other  countries,)  is  entirely  removed.  Our 
jurymen,  therefore,  may  well  be  considered  what 
the  law  says,  they  ought  to  be,  liberas  et  kgale9  hth 
mines.  When  such  men,  thus  chosen,  are  summon- 
ed into  our  courts  of  justice,  the  fair  presumption  of 
law  is,  that  they  bring  along  with  them  minds  free 
from  partiality  and  undue  bias ;  predisposed  to  do 
ju3tice  to  their  fellow  citizens  according  to  the  laws 
of  the  land,  and  the  evidence  which  may  be  produ- 
ced before  them  ;  and  it  would  be  a  high  misdemean- 
or in  them,  after  being  thus  selected  by  ballot  for 
these  important  purposes  at  least  4nx  months  before 
the  setting  of  the  court,  to  form  hasty  opinions  or 
strong  prejudices  against  any  unfortunate  man  who 
may  come  before  them,  or  to  prejudge  the  case  of 
any  one  before  they  had  fully  heard  all  the  evidence 
and  arguments  for  and  against  him.  Where  any 
expressions  are  made  use  of  by  them  to  that  effect^ 
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they  are  deemed  unworthy  of  sitting  upon  so  solemn  <'baubs- 

•  TOW, 

an  occasion.  Jan.  ists. 

From  this  view  of  the  subject^  it  is  easy  to  per^*   ^^^ 
ceive  how  much  the  courts  of  justice  are  bound  to  ^*''^'** 
protect  and  defend  this  body  of  men^  from  every 
possible  imputation  which  may  be  cast  upon  their 
veracity^  their  honour  or  integrity.    Jurors^  upon      * 
such  occasions  should^  like  Csesar^s  wife^  not  only 
be  free  from  guilty  but  even  from  suspicion.    Under 
these  circumstances^  for  the  court  to  permit  jurymen 
to  be  interrogated,  as  to  their  prejudices  or  previous 
opinions  upon  the  subject*matter  which  they  were 
about  to  try,  before  they  were  sworn,  would,  in  my 
opinion,  be  the  strongest  evidence  of  injurious  sus- 
picions against  them,  derogatory  to  their  honour  and 
integrity  as  honest  and  just  men. 

Let  me  ask,  what  is  the  plain  and  obvious  mean- 
ing of  such  kind  of  interrogatories  ?  Is  it  not  telling 
jurymen,  ^^  you  are  such  a  weak  or  wicked  set  of 
'^  men  that  we  are  suspicions  of  you ;  we  are  afraid 
*^  that  you  may  have  come  to  court  prejudiced 
^^  against  an  unfortunate  man,  whom  you  are  called 
^^  upon  to  try ;  or  that  you  have  prejudged  his  case 
^^  before  you  have  heard  the  evidence  for  and  against 
''  him,  and,  therefore,  we  wish  to  sift  and  find  out . 
'^  your  sentiments  before  you  are  sworn,  to  the  end 
^^  that,  if  we  do  not  like  you,  we  may  challenge 
^^  ybu  and  prevent  your  sitting  on  the  trial?''  If 
this  is  not  the  intent  and  meaning  of  the  rif;ht  claim* 
ed  by  the  counsel  for  the  prisoner  in  the  present 
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^■^"^^  ease*  then  I  im  at  a  I088  to  know  what  their  iatoit^ 
Jan.  1813.  and  meaning  is.  Such  a  mode  of  proceedings  if 
i^^^^^^*^  even  it  could  be  introduced  into  our  courts,  would, 
in  my  opinion  be  subversive  of  the  very  ends  of  jus- 
"  tice;  Air  every  jurymiins  by  having  such  ofiSmsive 
questions  put  to  him^  would  have  his  passions  roused 
to  indignation,  his  temper  ruffled  and  discomposed* 
Under  such  circubistanf|es,  his  mind  could  not  be  in 
that  mild  and^  tranquil  state  which  is  essentially 
requisite  to  a  fair^  and  impartial  trial* 

The  principle  contended  for,  appears  to  me  to  be 
at  waf  with  diose  of  the  common  law ;  every  ipan 
by  those  rules  is  supposed  to  be  innocent,  till  his 
guilt  is  made  apparent  by  due  proof ;  and,  by  parity 
of  reasoning,  every  man  concerned  in  the  adminia* 
tration  of  justice  is  supposed  unbiassed  and  impartial 
till  the  contrary  is  made  to  appear.  Now,  this  in- 
quisitorial system  is  bottomed  upon  a  supposed  par- 
tiality and  bias  on  the  part  of  a  juryman,  who  is  to 
pass  upon  the  trial  of  a  man  for  his  life,  without  any 
previous  evidence  whatever  to  prove  or  substan- 
tiate such  partiality^  which  appears  to  me  to  be  con- 
trary to  die  wise  and  humane  principles  of  the  com- 
mon law  above  alluded  to.  When  a  witness  is  call- 
ed upon  to  give  testimony,  he  is  to  relate  facts^  and 
never  to  give  an  opinion  upon  any  subject,  unless 
such  opinion  is  the  natural  and  fair  deduction,  or 
result  of  previously  established  facts.  Yet,  accor- 
ding to  the  doctrine  contended  for  on  this  occasion, 
a  juror  is  to  be  called  upon  to  declare  whether  he 
has  formed  any  opinion  upon  a  subject  con<ieming 


;^ 


STATE  OF  SOUTH-CAROLINA.  821 

which  he  has  aever  heard  one  sentence  of  evidence  ceAmii*^ 

TOK, 

offered.  J^n.  isix^ 

As  to  the  loose,  random  reports  of  the  day  out  of  v. 
court,  they  never  can,  nor  ought  to  be,  thought  of  *"* 
sufficient  consequence  to  merit  a  serious^  considera- 
tion in  the  sanctuary  of  justice.  If,  however,  any 
mans  ummoned  as  a  juror,  should  be  so  lost  to  all  sense 
of  duty  and  shame  as  to  form  a  hasty  opinion  upon 
such  vague  aiid  idle  reports,  and  to  express  it,  such 
man,  upon  due  proof  of  such  declarations,  should  be 
rejected  as  unworthy  to  sit  upon  a  trial  where  the 
life  of  a  man  is  concerned.  Indeed,  it  appears  to 
me  that  such  a  conduct  would  not  only  be  highly 
offensive  in  the  eyes  of  God,  but  a  high  misdemeanor 
in  law,  for  which  he  ought  to  be  severely  punished^ 

Upon  looking  into  tlie  authorities,  I  do  not  find 
a  single  case  to  support  the  doctrine  contended  fof 
in  support  of  this  motion,  nor  one  dictum  of  law  to 
warrant  it«  On  the  contrary,  the  very  cases  quo- 
ted in  support  of  the  motion  seem  to  me  to  militate 
'  strongly  against  the  principle.  The  case  in  3rd 
JacoVsp  576,  (who  by  the  bye  was  a  mere  compiler, 
does  not  mention  his  authority,  goes  further  than 
any  other  case  quoted  in  the  argument.  He  says> 
^^  that  a  juror  may  be  examined  as  to  any  thing 
^^  which  is  not  to  his  dishonour  or  discredit.^^ 
These  words  ^^  any  thing,'^  are  laid  hold  of  to  jus- 
tify the  principle  insisted  on  ;  to  wit,  that  the  pris* 
oner  has  a  right  to  ask  •  the  question  of  a  juror> 

whether  he  has  formed  any  opinion  as  to  his  guilt 
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Cbahlis.  qj.  innocence.  But  this^  in  my  opinion,  is  a  very 
Jan.  1813.  strained  construction ;  for  the  words  ^^  any  thing,'' 
'^^^^'^^^  cannot  mean  any  thing  legal  or  illegal.  So  wild  an 
V.  idea  the  author  never  could  have  intended  to  lay 
^^^"'  down  as  a  rule  of  law ;  they  must  and  ought  to  be 
circumscribed  within  the  rules  of  law,  and  construed 
to  mean  any  legal  thing,  as  to  his  qualification  as 
a  juror,  interest  in  the  event,  &c.  or  such  like  l^al 
question,  which  may  by  the  rules  of  the  common 
law  be  asked  of  a  juror.  The  very  exception  to  the 
rule  proves  the  reason  and  justice  of  this  construc- 
tion ;  the  words  are,  ^^  any  thing  which  is  not  to  his 
dishonour  or  discredit.''  For  my  own  part,  I 
scarcely  know  a  more  unjust,  dishonourable  or  dis- 
creditable act,  than  for  a  man  concerned  in  the  ad- 
ministration of  justice,  to  make  up  his  mind,  or  to 
prejudge  a  case  from  idle  rumor  or  report  before  he 
has  heard  the  evidence.  Now,  a  juryman,  after  he 
is  drawn  and  impanelled  and  comes  forward  to  take 
his  seat  in  a  court  of  justice,  forms  a  constituent 
branch  of  such  Court ;  indeed,  upon  matters  of  life 
and  death,  he  is  the  most  important  member  of  the 
court.  Any  interrogation  which  goes  to  call  in 
question  his  justice  or  integrity  as  an  impartial  ju- 
ror, is,  in  my  opinion,  dishonourable  and  discredit- 
able in  the  highest  degree  ;  which  shews  the  author 
never  intended  to  extend  the  principle  as  far  as  was 
contended  in  the  argument.  Indeed  the  same  au- 
^  thor,  in  page  577,  explains  himself  more  fully  and 

clearly,  where  he  says,  ^^  a  juror  may  be  examined 
^^  as  to  such  causes  of  challenge  which  do  not  go  to 
^^  his  dishonour  or  discredit."    '  Such  causes  of 


% 
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challenge,  in  the  last  paragraph;  must.'  mean  legal  Cbabiu- 
causes  of  challenge^  or  such  as  are  within  the  rules  Jan.  1813. 
of  t||e  common  law ;  and  this  reconciles  and  explains  ^^[^"^^^^ 
the  meaning  of  the  author.  Foster y  page  7y  is  also  v- 
very  clear  upon  the  same  subject^  and  lays  down 
the  same  principles.  4th  Hawk.  399.  says^  ^^  if 
^^  a  juror  has  said  a  man  would  be  hung  or  the  like^ 
it  IB  good  cause  of  challenge."  No  man  ever  doubt- 
ed that  this  was  correct  law ;  but  them  these  decla- 
rations must  be  proved  by  affidavit.  Cookers  case  in 
Scdh.  153.  is  the  last  I  shall  observe  upon ;  and 
there  the  whole  law  is  very  clearly  laid  down.  In 
that  case^  nearly  the  same  questions  were  proposed 
or  offered  to  a  juror^  which  were  propounded  in  the 
case  under  consideration.  The  prisoner  offered  to 
ask  the  juror  if  he  had  not  said  he  was  guilty^  or 
would  be  hung ;  but  was  stopped  by  the  courts  who 
said^  this  is  a  good  cause  of  challenge^  but  then  the 
prisoner  must  prove  it  by  witnesses^  not  out  of  the 
mouth  of  a  juryman.  In  the  conclusion  of  that  case^ 
the  court  further  said^  that  the  answer^  if  in  the 
affirmative^  would  charge  the  juror^  with  a  misde- 
meanor or  misbehaviour^  and,  therefore^  would  not 
suffer  the  question  to  be  asked. 

I  have  always  found  an  extreme  repugnance 
against  innovating  on  the  principles  of  the  common 
laW;  all  of  which  appear  to  me  to  be  founded  in  wis- 
dom. Peremptory  challenges^  pro  causa^  have 
long  answered  the  ends  of  justice  in  this  country^  as 
well  as  in  Great-Britain,  from  whence  we  derived 
the  elements  of  our  legal  system^  and  I  never  heard 
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CsASLEf.  any  complahrts  for  want  of  a  fair  and  impartial  trial 
Jan  1813.  in  either  country^  while  the  rules  of  the  common  law 
were  in  full  and  fair  operation. 

IfALswnr.  J  ^jp^^  innovations,  and  very  much  fear,  if  this 
principle  were  once  introduced  into  our  courts  of 
justice,  it  would  be  productive  of  'more  delay  and 
confusion  than  most  men  are  aware  of.  Counsel 
at  the  instigation  of  criminals,  would  confuse  and 
wound  the  feelings  of  jurors  by  irritating  questions ; 
and  jurymen,  an  their  parts,  would  claim  the  privi- 
lege of  being  heard  in  explanation,  or  of  introdu- 
cing witnesses  to  exculpate :  So  that  more  time  would 
be  lost  in  this  conflict  about  the  impartiality  of  jury- 
men, than  in  the  investigation  of  the  merits  of  the 
case.  In .  the  course  of  such  a  conflict,  all  the  angiy 
passions  and  resentments  of  men,  would  probably  be 
enlisted ;  and,  in  the  end,  an  unfortunate  prisoner 
would  not  have  so  good  a  chance  for  justice  as  under 
the  good  old  common  law  mode  of  trial. 

I  am  aware,  it  was  allowed  in  Aaron  Burros  case, 
but  all  the  world  knows  the  delay  aniT  confusion  it 
occasioned.  I  am  not  in  the  least  disposed  td  call  in 
question  the  determination  of  the  great  legal  charac- 
ter who  presided  on  that  trial.  I  know  he  stands 
pre-eminent  in  his  judicial  station  ;  but,  as  that  was 
a  great  political  question,  in  which  the  Union  was 
divided  in  opinion,  and  parties  at  the  time  ran  high ; 
his  anxiety  for  a  fidr  and  impartial  trial  induced  him 
to  go  great  lengths.  After  all,  this  was  not  a  case 
which  WHS  governed  by  the  rules  of  the  common  law, 
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but  by  the  principles  of  the  Federal  CkmstitutioD^  ^"^to?" 
and  the  learned  judge  made  his  decision  conformably  Jan.i8i3. 
to  those  principles.  I  cannot,  therefore,  consider  '^!^^^^^ 
that  case,  (however  highly  1  esteem  the  legal  char-  ^  v. 
acter  of  that  enlightened  judge,)  a?  an  authority  in 
our  state  courts,  for  offences  against  our  state  laws. 
For  all  these  reasons,  I  am  against  the  new  trial, 
and  think  the  motion  should  be  dismissed. 


BALBwnr. 


Juttieefl  of 


Charleston,  January  Term,  1813. 

The  State  T  Griggs,  Attorney  for  De- 

/  I     fendant, 

^**  [Drayton,  jidvocatefor  the 

Mart  Huntingdon.  J     Prosecutrix^  Mary  Cobb. 

Fordible  Entry  and  Detainer^    In  Circuit  Court 
at  Charleston,  before  his  Honour  Judge  Nott.  peace  m 

South  Cft- 
roUfiahaTo 
jttriidic- 
tion  in  cfu 

CoLCOCK.  J.     Prior  to  the  inquest  taken  in  this  •?j,«f  <«•- 
case,  by  John  H.  Mitehellf  and  Gabriel  M.  Boune-  «nd  de- 
theau,  Justices  of  the  Peace,  a  plea  to  their  jurisdic-  ^^tA 
tion  was  tendered,  argued,  and  by  them  overruled.  JJ^tut^ 
The  said  justices  then  proceeded  to  take  the  inquest,  "^^ 
and  it  was  against  the  defendant.     A  traverse  was  force  in 
made  to  this  inquest,  and  the  proceedings  of  the  ^nlle  acts* 
said  justices,  together  with,  the  inquest,  was  carried  ^yll^^^ 

late  wholly  to  civil  tuits»  and  do  not  deprive  ma^iatrates  of  a  criminal  juritdictioi^ 
which  they  haTe  long  exerciaed,  and  which  ia  highly  ndutary  and  nec^iMiy. 


r^ 
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State 


CBABLif-  up  tQ  ^iie  Court  of  Sessions  by  a  writ  of  Certiorari^ 
Jan.  1813.  and  the  plea  to  the  jurisdiction  of  justices  of  the 
peace  was  submitted^  without  argument^  to  his  hoa* 
V.  our  Judge  J^ottf  in  May  Term  last,  who  overruled 
^  0aTiH«.  ^^.^  ^j^^^  ^^^  ^^  motion  to  quash  the  proceedings. 

From  this  decision  the  said  defendant  appeals  to 
this  Court,  and  submits  that  justices  of  the  peace  are 
by  certain  late  acts  of  the  General  Assembly  of  this 
State,  altogether  precluded  from  convening  and  sit« 
iing  a  sa  court,  and  taking  cognizance  of,  trying, 
pronouncing  judgment,  and  awarding  execution, 
against  any  free  white  person,  in  any  species  of  tart, 
or  tort  feasance^  or  in  any  other  actions  than  such 
^s  are  founded  in  contracts. 

In  this  case,  I  am  of  opinion,  that  the  decision  of 
the  court  below  should  be  supported  j  that  the  plea 
to  the  jurisdiction  of  the  magistrates,  and  the  mo. 
(ion  to  quash  the  proceedings  before  them  be  over- 
ruled, and  the  present  motion  be  rejected.  The 
Act  of  Assembly  of  1791,  and  1799,  relate  only  to 
cases  of  a  civil  nature,  and  where  dapiages  are  to  be 
assessed ;  and  have  no  application  to  the  powers  ex- 
ercised by  the  justices  under  the  several  British 
(Statutes,  made  of  force  in  cases  of  forcible  entry, 
which  have  been  acted  upon  for  years  in  this  coun- 
try :  Powers  which,  in  my  judgment,  are  highly 
conducive  to  the  peace  and  good  order  of  the  com- 
munity. 


Brevabd,   J.     This  is  a  motion  to  reverse  the 
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decision  of  the  CJourt  of  General  Sessions  for  Charles-  ^'«*»"«- 
ton    District.      The   question  before  the  District  Jan.  isis. 
Court  arose  upon  an  inquisition  taken  for  a  forcible  ^^'"'^^**^ 
entry  and  detainer^  by  two  justices  of  peace^  and       «. 

*  %M  II  Ji  ' fl  we  m 

removed  by  certiorari.  '  The  question  submitted  is^  sov. 
whether  justices  of  peace  have  authority  to  enquire 
concerning  forcible  entries  and  detainers. 

The  objection  to  their  jurisdiction  in  this  respect^ 
in  the  argument  of  this  motion^  was  founded  on  an 
Act  of  Assembly  of  Febuary^  1791^  which  declares^ 
^^  That  no  action  of  trespass,  trover^  detinue^  slan* 
^^  der^  or  assault  and  battery  or  other  action^  arising 
*^  merely  from  tort,  shall  be  cognizable  by  a  justices 
*'  of  peace  in  this  state.^'  This  objection,  in  my 
opinion,  is  invalid,  because  the  act  of  1791,  relates 
to  civil  suits  only,  and  has  no  aplication  to  criminal 
proceedings. 

It  was  not  objected  in  argument,  that  the  statutes 
which  are  in  force  on  this  subject,  do  not  authorise 
justices  of  peace  in  this  state  to  take  inquisitions  or 
indictments  of  forcible  entry  and  detainer ;  but,  as 
this  question  seems  to  be  involved,  I  will  briefly  state 
my  opinion  thereon,  and  the  reasons  in  support  of  it. 
My  opinion  is,  that  justices  of  peace  have  the  power 
which  the  same  magistrates  have  in  England,  in  re- 
lation to  this  matter,  and  in  virtue  of  the  same 
statutes,  which  are  all,  either  expressly  or  virtually, 
made  of  force  here.  An  act  of  1731.  Pub.  Laws. 
127.  provides  for  the  summoning  and  obtaining 
juries  of  inquest  on  forcible  entries  and  detainers, 
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CBABut-  and  other  special  inquests.  This  act  appears  to  b^ 
Jan.  1813.  in  confirmation  of  the  statute^  8  Hen.  6  c.  9.  which 
"^^^^"^^  is  not  made  of  force  expre^ly  by  the  act  of  Assem^* 
'^"  blyofl712.  But  that  act  (Pm6.  Law^^  98.)  de- 
daresy  that  all  the  statutes  referred  to  by  the  statutes 
made  of  force^  and  which  statutes  made  of  force^  are 
explanatory  or  confirmatory  of  those,  referred  to^  &c. 
shall  be  considered  as  virtually  made  of  force.  The 
statute  21*  James j  c.  15.  is  expressly  made  of  force. 
{Pub.  Ls.  p*  75.)  It  mas  made  to  remove  a  doubt 
in  the  construction  of  the  statutes  8  Hen.  6.  e.  9.  and 
Zlst  Eliz.  c.  11.  {see  Ut  Hawk.  P.  C.  c.  64.  sect. 
16.)  This  statute  must  be  considered  as  explana- 
tory and  confirmatory  of  those  last  mentioned.  The 
statute  15/A  Richd*  2nd  c.  2«  is  also  made  of  force 
expressly.  {Pub.  Lawsy  37.)  This  statute  cannot  be 
fully  understood  without  referring  to  a  former  stat- 
ute; 5  Richd.  2nd  sjlat.  1.  e.  8.  which  defines  the 
offences  of  forcible  entry  and  forcible  detainer :  for, 
at  common  law^  a  man  might  lawfully  regain  ^- 
lession  of  lands  of  which  he  had  been  disseised  by 
force.  1st  HawkMs  Pleas^  C.  c.  64.  sect.  1.  The 
statute  5  th  Richd.  2nd,  may^  therefore^  well  be  con- 
lideredys  virtually  of  force,  although  not  exprewly 
made  sa  by  act  of  Assembly^ 

Justices  Smith  and  Bay  concurred^ 
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Crabii- 
TOir, 


Charleston^  January  Term^  1813.      j^i.  1813. 

William  HeywArd  ^  Desausure^  Plaintiff h  at-  bmhw 

vs.  >      torney.  Hbtwab» 

Thomas  Bennet.     )^ViBLisQiLE,f  Defendants  atfy^ 


Tres^  10  try  title.  ^^X 

under  the 

This  was  an  action  of  trespass  to  try  title  to  irwr  must 

acres  of  marsh  land  on  James'  Island.     Title  being  t^fpell^. 
the  issae^  there  was  no  question  about  the  trespass.  J^]^JJ|**' 
The  plaintiiF  attempted  to  deduce  his  title  ft*om  such  at  is 

«.«»».  •  ••!  ».     notice  to 

Samuel  Stobo^  but  in  tracing  the  title  up  to  the  aU  the 
original  grants  which  was  to  one  Mary  Patty y  on  the  '^^'^^' 
first  of  July,  1683,  it  appeared  very  manifestlyi  and 
so  the  court  stated  to  the  jury,  that  the  grant  did 
not  cover  the  marsh,  but  expressly  called  for  it  as  a' 
boundary.     The  plaintiif  then  set  up  a  claim  by  pos-  . 
session,  which  it  was  said  commenced  anterior  to  the 
4th  July,  177G>  and,  therefore,  would  consummate 
his  right  under  a  special  clause  in  an  act  of  the  legis- 
lature, notwithstanding  the  recognized  principle  of 
nullum    tempus  occurret  Reipublicce.      Upon  the 
point  of  possession,  the  evidence  on  both  sides  was 
vast,  and  the  one  contradictory  of  the  other.     The 
plaintiff's  witnesses  deposed,  that  Mr.  Heywdrd's 
fitther   had  kept   the  marsh  enclosed  by  running 
a  fence  so  far  into  it  as  to  exclude  the  neighbors' 
cattle,  and  that  the  marsh  so  enclosed  served  him 
for  pasture ;  (but  all  agreed  that  the  cattle  could 
only  feed  upon  a  hard  margin  in  the  marsh  of  15  or  ^ 

20  feet  i)  that  he  had  occasionally  used  Coxe's  creek, 

42 
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osAUM*   which  flowed  through  the  marsh  for  imvigation  of 
Jmv.  1813.  his  market  boats  to  a  landing  from  which  he  some- 
^"'^"^^''^^  times  sent  vegetables  to  market^  but  it  appeared  in 
9.       evidence^  that  the  landing  could  only  be  resorted  to 
at  a  certain  pitch  of  the  tide^  was  in  a  sequestered 
situation^  and  t-hat  Mr.  Heywardy  generally  used  for 
'  marketing  the  landing  at  Dill's  Bluif^  where   he 
built  houses  for  his  boats^  being  on  a  creek  which 
afforded  a  better   navigation    to  the  market  than 
Coxe's.     A  witness  on  the  part  of  the  plaintiff  de- 
posed|  that  a  hammock  in  the  marsh  had  been  clear- 
ed by  plaintiff's  father  for  the  purpose  of  establiab- 
ing  an  (ffange  garden^  but  that  it  had  never  been 
planted^  nor  was  the  garden  further  attempted,  and 
that  he  had  sometimes  used  the  sedge  from  the 
marsh  fronting  his  house  as  manure.    The  defend- 
ant produced  a  grant  of  the  marshy  dated 

and  it  was  in  evidence,  that 
the  plaintiff,  since  the  date  of  the  defendant's  grant, 
had  obtained  a  grant  of  part  of  the  marsh  claim* 
ed  under  Stobc^s  conveyance.  The  defendant's  wit- 
ness pomtivety  swore  that  Mr.  Hejfwardp  the  father^ 
had  never  enclosed  the  marsh  till  within  a  recent 
date,  but  that  it  had  been  used  indiscriminately  as 
a  common,  so  mudi  at  least  as  was  fit  for  that  pur^ 
pose,  by  the  cattle  of  the  neighborhood :  that  the 
fence  which  enclosed  Mr.  Heyward^s  field  did  not 
run  into  the  marsh,  but  parallel  with  it,  in  proof 
whereof,  trees  of  considerable  growth  (a  feet  not 
denied)  between  where  the  fence  was  said  to  have 
stood  and  the  marsh,  are  now  to  be  seen,  which 
plainly  ddineates  the  course  of  the  fence.    That 
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they  never  knew  Cox^$  creek  used  by  Mr,  He^'  caA*Mi- 
ward  for  his  market  boats;'  but  they  have  frequent.  J^n.  is^. 
ly,  nay  almost  constantly^  seen  his  boats  gcung  up  ^T^^^'^'**' 
and  down  Dill's  creek.  /  -  principal  witness  of  the  «- 
plaintiff  who  had  been  an  overseer  to  the  plaintiff's 
father^  also  confessed  be  did  not  recollect  that  Cox^s 
creek  had  been  used  by  Mr.  Heytmxrd.  The  de- 
fendant's witnesses  outnumbered  the  witnesses  of  the 
plaintiff^  and  had  equal  oppinrtunities  with  those  dL 
the  latter  most  relied  on  for  being  acquainted  with 
the  facts  to  which  they  deposed.  Upon  this  evi« 
dence^  the  courts  after  the  pleadings  had  been: con- 
cluded^ charged  the  jury^  that  the  plaintiff  had 
failed  in  the  deductiim  of  his  title  ;  that  the  deed^  / 
unsupported  by  the  grants  could  be  regarded  as  it 
circumstance  only  to  shew  the  commencement  of  the 
possession.  That  it  shewed  Mr.  Heywardy  the 
father^  had  taken  possession  of  the  marsh ;  that  the 
jury^  from  long  use  might  presume  a  grants  but 
here  that  presumption  could  not  avails  as  it  was  re- 
butted ;  that  the  plaintiff  could  only  support  his 
claim  by  possesdion  anterior  to  the  4th  July^  1776^ 
under  the  clause  of  the  act  of  1787  \  that  under 
this  act  his  right  could  not  be  shaken^  that  Straiv?s 
evidence  was  so  decisive  of  possession  that  it  was  im- 
possible  not  to  believe  the  plaintiff's  right  Consum* 
mated,  for  he  had  lived  with  the  plaintiff  as  an 
overseer  from  '65  to  '71 ;  that  Yates  had  declared 
the  fence  run  into  the  marsh  in  '76 ;  that  the  de* 
fendant's  witness  confirmed  that  fact;  Todd  and 
Rivers  having  said  there  was  the  appearance  of  an 
old  fence;  that  Mr.  Heyunzrd  had  also  used  the 
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CKABi^ia.  landing  on  Coxe^s  creek^  another  proof  of  tlie  occu- 
ju.  1613.  pation  of  the  marsh  ;  that  it  rested  with  the  jury  to 
say  who  was  mistaken.  Mair  had  been  an  over- 
seer ;  that  numbers  were  not  the  criterion  by  which 
to  weigh  testimony^  but  the  opportunities  which 
the  witnesses  had  of  obtaining  correct  knowledge ; 
that  the  defendant's  grant  was  dut  of  the  question  j 
it  had  no  seal  and  the  judges  had  determined  that 
a  grant  without  a  seal  was  void.  The  jury  retired 
and  returned  with  a  verdict  for  the  plaintiff  for  th^ 
whole  land  ii|  dispute. 


On  the  part  of  the  defendant^  a  new  trial  is  mo* 
ved  in  this  case  on  the  following  grounds. 

Ist^  That  the  plaintiff  could  not  shew  any  right 
of  title  in  him  to  the  premises  in  question^  and  of 
this  opinion  was  his  honour  the  judge  who  presided 
at  the  trial. 

2nd^  That  the  premises  in  question^  never  were 
granted  to  the  original  grantees  under  whom  the 
plaintiff  claimed  and  endeavoured  to  deduce  the  tide. 

Srdy  That  the  premises  never  having  been  origin- 
ally granted,  the  plaiptiff  could  only  claim  by  pos- 
session anterior  to  the  4th  July,  1776,  agreeably  to 
the  act  of  the  Legislature  in  such  eases  made  and 
provided. 

4th,  That  the  plaintiff  not  having  in  him  a  right 
9f  title^  but  setting  up  a  b^tre  right  of  possessimi^  it 
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was  legally,  incumbent  on  him  to  support  such  pos-  ^^^'^ 
session  by  the  strictest  proof.  jan.48is. 

5th.  That  the  evidence  adduced  in  support  of       ^* 
such  possession^  was  t  insufficient  to   vest  in  him 
a  right  to  the  premises  in  question. 

6ihy  That  the  verdict  was  contrary  to  law  and 
evidence,  because  the  fence  said  to  be  an  enclosure^ 
supposing  ,it  proved,  was  not  of  itself  sufficient  to 
establish  a  right  by  possession  ;  and  the  use  set  up, 
(if  proved,)  was  of  a  very  small  proportion  of  tl|e 
property ;  namely,  the  margin  of  the  marsh,  a  tem- 
porary use  of  the  hammock  in  the  marsh  which  wag 
afterwards  abandoned,  the  plaintilTs  ancestor  having 
'  only  cleared,  but  never  cultivated  it,  which  could 
not  give  a  right  to  the  premises  or  body  •  of  the 
marsh. 

7th,  That  it  is  presumed  on  the  part  of  the  de- 
fendant, that  his  honour  the  judge  mistook  in  sta-* 
ting  the  evidence  of  Yatesy  one  of  the  witnesses,  in 
the  following  particiklar ;  that  he  saw  the  plaintiff 
in  1776  in  the  marsh,  instead  of  1796 ;  and  the  tes- 
timony of  River B  as  to  seeing  the  remains  of  an  an- 
cient fence,  as  he  only  spoke  of  rails  washed  up  by 
the  tide.  That  the  verdict  was^  in  other  respects^ 
against  evidence. 


CoLCOCK,  J.     In  this  cieise,  the  plaintiff  endeav- 
oured to  maintain  his  right  to  the  land  in  question 
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CBABUf.  |,y  ^  written  title  and  by  possession.  Op  the  first 
jftn.  1^  3.  he  could  not  prevail^  because  there  was  a  link  in 
^'^"^^"'**'  the  chain  of  title  wanting,  and  also,  because  had  the 
V-  title  been  complete^  the  land  in  question  was  not 
comprehended  within  the  boundaries  mentioned  in 
the  written  title.  On  the  ground  of  possession^ 
he  is  not  entitled  to  recover  the  land  which  was  in- 
tended to  be  given  to  him  by  the  verdict  of  the 
jury,  for  if  any  possession  was  proved  to  have  been 
in  the  plaintiff^  it  was  only  to  that  part  which  was 
enclosed  by  the  fence,  which  is  not  a  fourth  of  the 
land  intended  to  be  given  by  the  verdict.  The 
possession  which  is  relied  on  in  this  case,  is,  I  pre* 
sume,  such  possession  as  was  contemplated  by  the 
act  of  28th  March,  1787,  which  says,  (section  8tb,) 
'^  an  actual,  peaceable  and  quiet  possession  of  lands 
five  years  previous  to  the  4th  July,  1776,  shall  be 
deemed  a  good  aud  sufficient  title,  and  any  grant 
obtained  since  that  time,  or  which  may  be  obtained, 
for  tlie  said  land,  is  hereby  declared  null  and  void^'^ 
which  in  my  judgment  means  at  least  such  an  act  dT 
ownership  as  would  be  notice  to  all  the  world  of  a 
claim.  Now  the  acts  relied  on  in  this  case,  are  the 
feeding  of  cattle  on  the  land,  or  so  much  as  the  cat* 
tie  could  obtain  access  to,  and  the  clearing  of  a  ham- 
mock in  the  marsh.  The  first  cannot  be  considered 
as  any  evidence  of  a  claim,  because  the  cattle  of  the 
neighbourhood  also  feed  on  the  same  land ;  nor  can 
the  second,  because  the  hammock  never  having 
been  planted  or  enclosed,  it  might  have  been  presumed 
that  the  party  had  only  intended  to  claim,  but  had 
afterwards  abandoned  the  idea.    The  words  ^^  peaee^ 
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able  and  q^uiet'^  evidendy  convey ing  to  the  mind^"^"*- 
the  idea  of  a  continued  possession.    But  in  this  case  Ji^n.isis. 
the  verdict  is  so  indefinite  that  it  would  be  in  my  ^|^[]|!^^ 
judgment  a  sufficient  ground  for  a  new  trial.     What      ^ 
was  the  object  of  the  parties  in  this  suit?    To  set- 
tle the  right.    Has  the  verdict  effected  the  object  ? 
Could  a  writ  of  habere  facias  passeisianem  be  issued  ? 
It  could  not.     Is  it  in  the  power  of  the  court  to 
amend  it  ?    I  presume  not-     Another  suit  is  then 
indispensably  necessary.  I  am  of  opinion^  therefore^ 
that. a  new  trial  should  be  granted. 


NoTT,  J.  It  is  very  obvious  that  neither  the 
original  grants  of  the  plaintiff^  nor  any  of  his  inter- 
mediate conveyances  cover  the  land  in  dispute. 
His  claim^  therefore^  rests  alone  on  possession^  un- 
accompanied by  any  colour  of  title.  If  Stobo^s  deed 
had  been  found  to  .include  the  land  as  I  at  first  in- 
ferred it  did  from  the  judge^s  report^  I  should  have 
been  of  opini<m  that  it  authorised  the  verdict  which 
the  jury  have  found.  But  where  we  find  the  plain- 
tiff's own  deed  describing  the  marsh  as  his  bounda- 
ry^ it  seems  to  repel  the  idea  of  his  claiming  the 
marsh  itself?  the  possession  proved  in  this  case^  af- 
fords but  very  slight  evidence  of  ownership.  It  is 
true  plaintiff's  boat  sometimes  passed  from  his  high- 
land over  this  marsh  to  Coxe's  creek ;  but  this  wiU 
not  authorise  us  to  infer  that  he  laid  a  claim  to  the 
land  over  which  his  boat  passed.  He  also  dug  mud 
out  of  the  marsh  to  manure  his  high  land ;  but  this 
has  probably  been  done  by  thousands  without  pre- 


I 


336  JUDICIAL  DECISIONS  IN  UlE 


voir,     tending  to  set  up  any  claim  to  the  soil.     With  re* 
Jan.  1813.  ^^^^  ^^  ^^  j^jj^.^  ^\^^^  y^^  j^^  tiipough  the  marsh, 

Burvn  ^  Httle  Can  be  inferred  from  that.  We  may  as  well 
HiTWAu  suppose  that  it  was  intended  to  prevent  the  neigh- 
bor's cattle  from  making  incursions  on  his  hig^h 
lands  and  to  save  the  eispense  of  running  a  fence  all 
round  the  margin  of  the  marsh,  as  to  appropriate 
the  inarsh  to  his  own  separate  and  exclusive  use ;  at 
hesty  this  evidence  is  too  equivocal  to  establish  a 
right  upon.  But  even  if  we  give  full  eifect  to  the 
possession^  it  will  not  cover  by  any  means  the  quan- 
tity given  by  the  verdict,  if  it  gives  any  thing. 
Upon  the  whole,  therefore,  I  am  of  opinion,  the 
verdict  ought  to  be  set  aside  and  a  new  trial  gran- 
ted. I  lay  no  stress  on  the  unceitainty  of  the  ver- 
dict ;  for  if  the  plaintiff  is  satisfied,  the  defendant 
has  no  right  to  complain. 


Smit&,  J.  The  jury  found  a  verdict  for  tfie 
plaintiff,  and  in  doing  so,  they  have  evidently  found 
for  him  lands  not  included  within  the  grants  under 
which  he  derived  his  title.  Nor  was  there  any 
Other  written  title,  nor  any  proof  on  his  part  to  es- 
tablish a  statutory  title  in  tiie  plaintiff  to  that  part 
of  the  land  which  lay  without  the  old  fence,  and 
which  was  covered  by  the  marsh ;  and  this  part  of 
the  land,  was  evidently  within  the  limits  of  the  de- 
fendant's grant.  Therefore,  it  is  a  verdict  without 
evidence,  and  one  that  deprives  the  defendant  of 
his  just  claim  to  this  part  of  the  premises.  I  am 
for  a  new  trial. 
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Brevard,  J.  I  am  of  opinion  the  motion  ought  c^^^u*- 
to  be  granted.  The  verdict  is  in  these  words,  Jm.  isid. 
*^  We  find  for  the  plaintiff  all  the  lands  lying  to  the  '-^^''^^^ 
Westward  of  Coxe's  creek,  from  the  mouth  thereof  v. 
upwards,  until  it  intersects  the  first  boundary  line  it  ^'^'^^^^ 
comes  to,  with  forty  shillings  damages.'^  The  un* 
certainty  of  the  verdict  is  not  a  ground  in  this  mo- 
tion, nevertheless^  I  think  it  cannot  be  overlooked. 
To  refuse  the  motion,  would  be  to  support  a  verdict 
obviously  imperfect  on  its  face ;  there  are  no  mate- 
rials in  the  record,  nor  any  thing  to  which  it  can 
refer  to  cure  the  imperfection,  to  render  it  certain. 
It  would  require  the  verdict  of  another  jury,  to  as- 
certain the  intention  of  the  jury  who  found  this  ver^ 
diet  On  this  ground  I  think  the  verdict  ought  to 
be  set  aside.  5th  Com.  Dig.  521,  522.  Cro. 
James,  113.  Co.  Litt.  227.  a.  1  T.  R.  141.  I 
am  also  of  opinion  that  the  verdict  is  against  evi- 
dence and  law,  and  on  this  ground  likewise  o^ght  to 
be  set  aside.  The  plaintilf  claimed  under  an  ori-* 
ginal '  patent  granted  to  Mary  Pattys  dated  July* 
1683.  It  was  found,  in  locating  the  land  embraced 
by  this  patent,  that  the  marsh  land  in  question  was 
not  included  therein;  this  title  failed.  The  pre- 
sumption of  another  grant,  from  conveyances  pro- 
duced in  evidence,  was  unsupported  by  evidence, 
and  was  completely  rebutted,  as  the  presiding  judge 
very  properly  observed  at  the  trial.  The  title  by 
possession,  which  was  last  of  all  relied  upon,  wa5 
also  unsupported  by  evidence.  There  was  no  evi- 
dence of  actiial,  peaceable  and  continued  possession, 

live  years  anterior  to  the  4th  July,  1776^  as  was 
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^"to""    pretended  ;    and  there  was  no  evidence  of  a  claim 
Jan.  lai.i.  by  title,  or  of  a  claim  by  right  of  possession,  corres- 
BsBTHST      ponding  with    the  pretended  possession,  which    I 
r        think  essential  to  such  a  title.  The  evidence  of  posses- 
TWABo.  ^j^^  went  rather  to  prove  a  right  of  passage  occasion- 
ally through  the  marsh,  and  acommon  right  of  pas- 
ture, than  an  exclusive  right  of  possession  by  virtue 
of  a  legal  title. 

BvY,  Ji  After  duly  considering  this  case,  I  an^ 
clearly  of  opinion  that  there  should  be  a  new  trial : 
1st,  Because  the  plaintiff  failed  in  his  proof  on  the 
trial,  to  make  out  his  title  to  the  marsh  land  in  ques- 
tion, by  any  grant  or  deed  of  conveyance,  to  shew  that 
the  fee  ever  vested  in  him.  Nay,  on  the  contrary,  the 
old  deeds  he  did  produce,  and  the  plots,  all  tended 
to  shew  that  his  plantation  on  Jame's  Island,  back  of 
the  marsh,  bounded  on  its  margin,  and  never  inclu* 
ded  it :  2ndly,  Because  the  kind  of  possession  set 
up  by  plaintiff  previous  to  the  1st  July,  1776,  in  or- 
der to  presume  an  ancient  grant,  which  had  been 
lost  by  time  or  accident,  was  too  vague  and  uncer- 
tain to  warrant  any  such  presumption,  and  the  find- 
ing of  a  jury  without  some  good  ground  to  warrant 
it,  never  can  give  a  legal  title ;  it  is  clearly  a  find- 
ing without  evidence  :  3rdly,  Because  the  finding 
of  the  jury,  and  the  verdict  itself  is  so  uncertain 
and  indefinite,  that  no  judgment  could  b#  entered 
up  for  any  specific  quantity  of  land,  or  any  writ  of 
possession  awarded  for  any  definite  number  of  acresi^ 
within  any  designated  metes  and  boundaries.  For 
these  several  reasons,  I  am  of  opinion  that  there 
should  be" a  new  trial. 
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Chakss- 

Charleston,  January  Term,  1813.      Jan.  Veis. 


FiiOWAN  Charles  Met 

vs. 
^Tuz  South-Carolina 
Insurance  Company, 

This  was  an  action  to  recover  a  general  average 
loss  on  a  policy  of  insurance  under- written  bv  the 
defendants.  The  state  of  the  case  is  as  follows :  On 
the  10th  February,  1807,  the  plaintiff  proposed  to 
the  defendants  to  underwrite  the  Brig  William  and 
Mary,  which  had  arrived  at  the  Texel  on  the  10th 
November,  preceding,  at  and  from  Amsterdam  to 
Charleston,  which  proposition  was  rejected,  and  it 
was  finally  agreed  on  between  the  parties,  that  the 
defendants  should  insure  the  vessel  from  ^^  Amster- 
dam only,'^  and  a  policy  was  accordingly  subscribed, 
dated  the  11th  February,  1807,  covering  88,000  on 
the  vessel  at  a  premium  of  7^  per  cent.  It  appear^- 
ed  in  evidence,  that  the  usual  course  of  the  trade  of 
Amsterdam,  is  for  the  vessels  of  the  burthen  of  the 
William  and  Mary,  to  take  in  part  only  of  her  out* 
ward  cargo  at  Amsterdam,  on  account  of  the  shoals 
which  lie  between  that  city  and  the  Texel,  and  to 
proceed  to  the  Texel,  where  the  residue  of  the 
cargo  is  received  from  on  board  lighters,  which  are 
sent  after  the  ship  from  Amsterdam.  That  the  brig 
William  and  Mary,  partly  laden,  sailed  ft*om  before 
the  city  of  Amsterdam  on  the  25th  December,  1806, 
and  arrived  on  the  1st  January,  1807,  in  the  Texel 
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Cbaku(.  i>oads  "  where  she  took  in  the  remainder  of  her  caxc*. 

TON 

Jan.  1813.  which  was  sent  alter  her  in  a  lighter^  from  Amster- 
''■'^^^^^*^  dam,^'    That  on  the*  2nd  January^  a  pilot  came  oa 
V.       board  the  brig^  and  on  the  5th  she  was  ready  to  pro- 
cii/""'  c««d  to  sea  with  the  first  favourable  wind.     The 
wind  being  adverse^  the  brig  was  delayed  until  the 
13th^  ^^  when  the  captain  being  on  shore  on  some  ba- 
siness^'^   a  tremendous  gale  arose  which  subjected 
the  brig  to  great  injury  in  her  hull  and  riggings 
which  were  finally  repaired^  and  the  ship  afterwards 
proceeded  on  her  voyage  and  arrived  in  safety ;  for 
the  expense  of  repairs^  &c.  this  action  is  brought. 
A  verdict  was  found  for  the  plaintiff;  and  a  new 
trial  is  moved  for  on  the  following  grounds ;  Ist^ 
That  the  loss  stated  in  the  plaintiff's  declaration  was 
not  covered  by  the  policy  on  which  the  action  is 
founded,  because  the  vessel  insured  had  not^  accord- 
ing to  the  usage  of  trade  of  Amsterdam,  proceeded 
on  her  voyage  from  said  port,  and  therefore^  the 
risk  from,  had  not  commenced,  and  the  loss  being 
prior  ^o  the  commencement  of  her  return  voyage^ 
the  defendants  were  not  liable  for  the  same  :    2ndf 
That  if  he  had  sailed  on  said  return  voyage,  and 
the  risk  from^  had  commenced,  then  that  fact  and 
the  evidence  in  the  case  substantiated  a  deviation 
which  vacated  the  policy.     Lastly,  that  the  verdict 
was  against  law  and  evidence. 


N 


CoLCocK,  J.  In  determining  this  case,  it  ap- 
pears to  me  that  our  enquiry  will  be  what,  under 
sU  the  circumstances  of  it^  was  the  intention  of  the 
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otities  to  the  <K>Qtract  ?    For  this  intentba.  when  Cbamum.- 
discoverable^  ought  unquestionably  to  be  the  polar  Jan.isis. 
star  by  which  the  court  should  be  governed.   .  In  ^jJ^T'^^*^ 
this  enquiry^  the  fact  stated  in  the  brief  that  the  in-       t. 
sured  endeavoured  to  procure  insurance  on  the  ves*  c'oir.' 
sel  both  at  and  from  the  city  of  Amsterdam^  is  one 
of  great  importance^   because  it  must  necessarily 
have  led  to  a  conversation  on^  and  an  understanding 
of  that  usage  which  is  relied  on  by  the  defendants 
l»  proof  that  the  voyage  was  not  commenced.     But 
before  I  proceed  further^  I  lay  it  down  as  clear  law^ 
on  the  authority  of  Marshally  page  571 J  ^^  In  mer- 
cantile cases  from  Lord  UoWs  time^  and  in  policies 
pf  insurance  in  particular^  a  great  latitude  of  con- 
struction^  as  to  usage  has   been    admitted.       By 
usage^  places  come  within  the  policy  which  are  not 
within  the  words.     Usage  explains  and  even  con- 
trols the  policy ;''  and  says  Lord  EUenbarough  in 
the  case  of  Kingston  vs.  Knibbs,  ^^  underwriters 
are  bound  to  take  notice  of  the  usage/^      The  per^ 
sons  about  to  perform  the  voyage  must  necessarily 
have  known  it.     It  appears  that  it  is  the  usage  for 
vessels  of  the  burthen  of  the  William  and  Mary  to 
take  in  a  part  of  their  cargo  at  Amsterdam,  and  the 
rest  at  the  Texel ;  this  was  stated  in  the  brief  and 
not  contradicted  ;  ^nd  further  it  was  proved  by  the 
map  of  Bushing  introduced^  shewing  the  pampua 
and  other  shoals  in  the  river  to  be  such  aa  could  not 
be  passed  by  a  vessel  of  her  burthen  when  full  load- 
ed, and  it  is  a  fair  presumption,  (the  distance  of  the 
voyage  considered  and  there  being  no  evidence  to 
the  contrary,)  that  she  was  to  bring  a  full  cargo. 
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^"to"'  ^^  appears  then  that  the  parties  knew  that  this  ves- 
Jan.  1813.  sel  would  take  in  a  part  of  her  cargo  at  Amsterdam 
JIJ^I'J:^"^^  and  the  rest  at  the  Texel,  and  that  the  underwri- 
«•  ters  refused  to  insure  at ;  an  insurance  at^  protects 
et»xff.  *  a  vessel  while  loading,  they  knew  she  was  to  take  ia 
a  part  of  her  load  at  the  Texel,  and  they  refused  to 
insure  at^  and  the  verdict  would  have  the  effect  of 
creating  a  liability  which  it  appears  to  me  the  de- 
fendants expressly  intended  to  avoid.  The  conclu- 
sion is  then,  in  my  humble  judgment,  irresistible^ 
that  it  was  the  understanding  of  the  parties^  that 
the  risk  should  not  commence  until  the  vessel  set 
out  on  her  homeward  voyage,  or  until,  as  it  is  ex- 
pressed, she  broke  ground  bona  fide  intending  to 
return.  But  what  is  law  on  this  subject,  Marshall, 
page  615,  says;  ^^  Suffice  it  to  say  that  in  the  case 
of  a  ship,  if  she  be  insured  from  a  place,  it  will  be 
sufficient  to  prove  that  she  weigl)ed  anchor  or  broke 
jground  in  order  to  sail  on  the  voyage  insured  f'  now 
where  is  the  evidence  that  this  vessel  broke  ground 
to  sail  on  the  voyage?  It  appears  to  me^  that  it 
would  be  equally  just  to  say  that  the  underwriters 
in  such  a  case  would  be  liable  where  a  vessel  was 
moving  from  one  wharf  to  another,  for  the  distance 
from  Amsterdam  to  the  Texel  is,  in  my  opinion,  of 
no  importance  in  the  case,  it  appearing  that  there 
was  no  danger  to  be  apprehended  in  a  light  vessel, 
and  that  in  fact  there  was  no  pilot  on  board  this.  I 
consider  this,  then,  as  a  case  in  which  I  am  imper* 
atively  bound  to  say  that  ihe  usage  must  control 
the  policy ;  that  the  Texel  and  Amsterdam  are  to 
be  considered  as  the  same  ;  and  that  the  parties  ^ 
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intended  the  contract.    I  do  not  consider  it  necessary  Cbamm- 

TOK, 

to  say  any  thing  on  the  secpnd  ground^  being  clearly  J^^n-  is^d. 
of  opinion  on  the  first,  that  a  new  trial  should  be  ^^^^^^^^ 
granted*  t    v- 

Coup. 


NoTT,  J.  The  vessel  in  question  was  insured 
from  Amsterdam  to  Charleston ;  she  took  in  part  of 
her  cargo  at  Amsterdam,  and  then  moved  down  on 
the  Zuyder  Zee  to  the  Te&el,  where  the  remainder, 
of  the  cargo  was  brought  in  lighters.  After  the 
cargo  was  all  on  board,  and  the  vessel  in  all  respects 
Teady  for  sea,  she  was  prevented  from  sailing  by  ad- 
verse winds,  and  at  length  a  violent  storm  arose  by 
which  she  was  destroyed.  It  appears  that  between 
Amsterdam  and  the  Texel  are  dangerous  shoals,  over 
which  large  ships  fully  laden  cannot  pass ;  the  meth- 
od pursued  by  this  ship,  therefore,  was  according  to 
the  usual  oourse  of  that  trade.  A  verdict  has  been 
found  for  the  plaintiff  against  the  underwriters ;  and 
this  is  a  motion  for  a  new  trial  on  the  ground  that 
the  risk  had  not  commenced  until  the  vessel  had  left 
the  Texel.  It  is  contended  that  a  voyage  is  never 
begun  until  {he  cargo  is  all  on  board,  and  the  vessel 
ready  for  sea,  and  has  actually  broke  ground  for 
her  final  departure  and  with  a  view  to  pursue  her 
voyage ;  and  as  this  was  not  done,  and  could  not  be 
done  until  she  arrived  at  the  Texel,  she  was  con- 
structively at  Amsterdam,  and  that  the  voyage,  and 
of  course  the  risk,  had  not  commenced  until  she  had 
set  sail  from  the  Texel.  The  general  rule  of  law 
unquestionably  is  as  laid  down  by  defendant's  couu- 
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cbabus-  ^)^  f^t  whether  the  custom  and  usage  of  his  particii^ 


TOW, 


Jan.  18  s.  lar  trade  does  not  form  an  exception  to  th^t  general 
^^T^^^"^  role,  is  the  point  to  be  determined,  and  in  wder  te 
V.  decide  this  point,  we  must  first  obtain  a  correct  state- 
co».  '  ment  of  facts.  In  the  first  place  then,  it  is  a  fact 
that  the  Texel  and  Amsterdam  are  a  considerable 
distance  (probably  more  than  a  hundred  miles)  from 
each  other.  In  the  second  place  that  this  vessel  bad 
left  Amsterdam  with  a  view  of  pursuing  her  voyage 
to  Charleston,  subject  to  such  necessary  delay  only 
as  must  have  taken  place  at  the  Texel.  In  the  third 
place  it  is  admitted  that  this  is  the  usual  ceune  of 
trade  at  that  place;  and  in  the  fourUi  |daee,  thnt 
there  is  no  inconsiderable  risk  in  the  navigation  b^« 
tween  Amsterdam  and  the  Texel:  So  that  froti 
these  facts,  the  following  questions  arise ;  1st,  Can 
two  places  so  far  distant  from  each  other  be  consid- 
ered/rtmayiMnV,  dther  in  law  or  in  faer,  the  same? 
And  can  a  vessel  lying  at  one,  be  considered  as  lying 
at  the  other  ?  Stidly,  Is  a  vessel  under  such  cir- 
cumstances to  be  considered  as  having  comiMiieed 
her  voyage  ?  3rdly,  Does  a  policy,  insuring  a  ves- 
sel from  Amsterdam  to  Charleston,  embrace  the  risk 
between  Amsterdam  and  the  Texel  ?  I  apprehend 
that  if  these  questions  were  put  to  any  person  of 
plain  common  understanding  whose  mind  was  not 
fettered  by  technical  distinctions  and  legal  subtleties, 
he  could  not  hesitate  to  say  that,  prima  faeie^  the 
Texel  is  not  to  be  considered  as  a  part  of  the  port 
of  Amsterdam,  and  that  the  voyage  had  commenced, 
and  of  course  the  risk,  from  the  time  she  bndce 
ground  at  Amsterdam ;  if  there  is  any  usage  or  cui- 
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tom  to  rebut  this  prima  facie  presumption,  it  should  CHAatw- 
have  been  proved*    The  vessel  had  actually  left  Jan  I'sis 
Amsterdam  for  the  purpose  of  pursuing  her  intended  ^T^'^'^*^ 
voyage,  for  she  did  not  intend  to  return  there  ;  and       v. 
although  she  had  not  all  her  cargo  on  board,  yet,  coxp.  '*' 
if  this  was  according  to  the  usual  course  of  that 
trade,  the  underwriters  must  be  bound  by  it.    Sup- 
pose the  usual  course  of  trade  from  Charleston  to 
London  was  by 'Halifax,  and  there  to  take  in  a  part 
of  the  cargo;    w^ould   not  a  vessel  insured  from 
Charleston  to  London,  be  considered  as  having  com* 
menced  her  voyage  before  she  arrived  at  Halifax, 
and  would  not  the  insurers  be  liable  for  any  risk 
between  the  two  places  ?     I  should  have  no  doubt 
of  it ;   custom  and  usage  must  govern  in  such  cases. 
An  underwriter  is  bound  to  take  notice  of  the  usages 
of  trade.     Park.  309.     If  there  had  been  any  evi- 
dence to  shew,  that  according  to  mercantile  custom 
and  usage  or  in  the  understanding  of   mercantile 
men  engaged  in  this  trade,  that  the  Texel  was  con- 
sidered as  a  part  of  the  port  of  Amsterdam,  and  that 
the  risk  should  be  calculated  only  from  that  place,  I 
should  think  the  verdict  ought  to  be  set  aside.  Such 
evidence  certainly  could  have  been  produced  if  it 
existed,  and  as  none  such  was  offered,  I  presume  the 
feict  is  not  so.     With  regard  to  the  case  of  Dennis  • 
and    Williamsy    3  JSTew-York    Tirm  ReportSj  the 
cotfrt  says,  that  as  to  Uie  inception  of  the  voyage  by 
sailing  from  the  port  of  Savannah  or  from  Cockspur 
it  depends  on  the  quo  animo  or  bona  fide  intention 
of  the  party.    That  she  left  Savannah  for  a  tempo- 
rary purpose  distinct  from  the  voyage.     In  the  pre- 
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Cbarlb*-  sent  case,  she  left  Amsterdam,  not  for  a  temporary 
Hn»  1813.  purpose,  distinct  from  the  voyage,  but  for  the  pur- 
pose  of  pursuing  her  voyage^  a  part  of  which  voy- 


Mbt 


o.       aire  was  from  Amsterdam  to  the  Texel.     The  ques- 
CoMT.       tion  with  all  its  circumstances  has*  been  submitted  to 
a  jury  and  I  see  no  ground  to  set  aside  their,  ver- 
dict.    Vide  1  CampbeUf  500  in  note,  Kingston  vs. 
Knibbt. 


Brevard^  J.  The  defendants  insured  the  plain- 
tiffs  brig  from  Amsterdam  to  Charleston.  The 
brig  sailed  on  the  voyage  insured  from  Amsterdam^ 
and  arrived  in  a  few  days  afterwards  at  the  Texel^ 
a  small  klaind  at  the  mouth  of  the  Zuyder  Zee,  di- 
vided from  the  continent  by  a  narrow  channel, 
through  which  most  ships  pass  to  Amsterdam,  where 
she  took  in  part  of  her  cargo.  The  harbour  of  Am- 
sterdam, though  one  of  the  largest  in  Europe,  and 
one  of  the  safest,  has  a  bar  at  the  entrance  of  it,  over 
which  large  vessels  cannot  pass  without  being  Kght- 
ened.  It  was,  therefore,  necessary  to  send  on  from 
Amsterdam  a  lighter,  with  the  part  of  the  cargo 
which  was  taken  in  at  the  Texel.  The  brig  was 
delayed  at  the  Texel  some  days  by 'adverse  winds, 
and  before  she  set  sail  thence  on  her  voyage,  en- 
countered a  violent  gale,  which  did  her  considera- 
ble injury.  She  was  afterwards  i^epaired,  and  then 
proceeded  and  arrived  in  safety  at  the  port  of  des- 
tination. The  present  action  was  brought  for  the 
expenses  of  repairs,  &c.  in  consequence  of  the  injury 
stated,  and  a  verdict  was  found  for  the  plaintiff. 


/  • 


STATE  OF  SOUTH-CAROLINA.  347 

The  motion  before  this  court  is  for  a  new  trial,  on  cbami- 

TOa  y 

the  ground  that  the  loss  which  happened  was  not  a  j«n.  isis. 
loss  within  the  spirit  and  true  meaning  of  the  policy  "^^^^^ 
in  question,  and,  therefore,  not  recoverable;  be-    .  «. 
eause  the  vessel  insured  had  not,  according  to  the  gg,^. 
usage  of  trade  at  Amsterdam,  proceeded  on  her 
voyage  from  Amsterdam,  and  the  risk  had  not  com- 
menced when  the  injury  happened.     It  is  very 
clear  that  the  risk  was  not  begun,  if  it  can  be  con- 
sidered that  the  vessel  had  not  broke  ground  (as  it 
is  termed)  or  set  sail  on  her  intended  voyage  be- 
fore the  injury  occurred.     But  unless  Amsterdam 
and  the  Texel  can  be  considered  as  the  same  place, 
quoad  hoc,  the  voyage  certainly  was  begun  from  the 
sailing  of  the  hrig  from^the  harbour  or  port  of  Am- 
sterdam.   There  was  no  evidence  of  any  usage  of 
trade,  from  which  a  conclusion  can  be  drawn,  that  a 
voyage  f^m  Amsterdam  commences  from  the  depar- 
ture of  the  ship,  not  from  her  setting  sail  from  the 
harbour  of  Amsterdam,  but  from  her  departure  from 
the  Texel,  after  having  received  her  full  cargo  from 
Kghters,  sent  on  after  her  to  the  Texel  for  that 
purpose.     It  seems  lo  be  the  usual  practice,  arising 
from  necessity,  for  vessels  of  considerable  burthen  to 
take  in  part  of  their  cargo  at  the  Texel ;  but  it  does 
not  thence  follow,  that  the  voyage  may  not,  never- 
theless, tfegin  from  the  time  of  breaking  ground  in 
the  harbour  before  the  city  of  Amsterdam.     Slx)p- 
ping  to  take  in  part  of  the  cargo  at  the  Texel  may 
be  considered  as  an  ordinary  occurrence,  in  the  usual 
course  of  the  voyage,  and  in  the  course  of  trade  in 
that  pUce.     Ut  Burr.  348.     2nrf  Bos.  JSr  Pul-  431. 
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Cbabui.  For  any  thing  that  appears,  the  lighter  might  hav« 
Jan.  1813  belonged  to  the  brig,  or  was  employed  by  the  mas- 
ter to  attend  the  brig  to  that  particulai:  plaee  in  the 
prosecution  of  the  voyage.  If  bo,  the  whole  eargo 
was  actually  received  at  Amsterdam,  and  the  de- 
tention  at  the  Texel  was  for  the  necessary  accom* 
modation  and  convenience  of  the  assured  in  conse- 
qpence  of  adverse  weather.  Some  stress  was  laid 
in  the  argument  on  two  collateral  circumstances 
which  were  mentioned  ;  one  was  the  receipt  of  one 
Hamilton  at  the  Helder  for  some  necessary  articles 
for  the  use  of  the  brig,  and  the  other  was  that  the 
baptain  of  the  brig  was  on  shore  at  the  time  when 
the  injury  to  the  brig  happened ;  but  both  of  these 
events  might  take  place  as  well  during  a  voyr 
age  as  before  its  commencement.  I  regard  them^ 
therefore,  as  immaterial  in  this  case.  It  has  also 
been  said  in  argument  that  unless  the  voyage  com- 
menced from  the  Texel,  it  was  a  deviation  to  go 
there ;  this  is  a  non  sequiten :  for  it  appears  to  be  a 
going  and  stopping  in  the  direct  course  of  the  voy- 
age, and  according  to  the  usual  course  of  the  trade 
of  the  place.  The  brig,  it  appears,  was  warranted 
(safe  at  the  Texel  at  the  time  the  insurance  was  ef- 
fected, but  nothing  can  be  thence  inferred  to  shew 
that  the  adventure  was  not  to  begin  at  another  place. 
Trom  all  these  considerations,  my  opinion  is  that  the 
injury  from  which  the  loss  in  question  happened, 
took  place  during  the  voyage  insured,  and  not  be- 
fore its  commencement,  and,  therefore,  I  cannot 
consent  to  set  aside  the  verdict  which  the  plaintiff 
has  obtained*^ 
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Grimkr,  J.  The  question  here  is^  what  shall  be  Cbaslm. 
m  departure  from  Amsterdam  within  the  meaning  of  jan.  isis. 
the  policy.  The  general  law  on  this  subject  is  very  ^*^"'^''*^ 
plain,  for  it  is  laid  down  in  Molloy,  255.  that  if  a  «. 
«hip  is  insured  from  a  port,  the  insurance  does  not  co^.^'* 
commence  untill  the  voyage  is  begun,  so  that  the 
insurer  is  not  liable  for  a  loss  in  port ;  but  if  she 
once  breaks  ground,  though  driven  back  into  port, 
die  insurer  is  liable  for  a  loss,  for  the  voyage  was 
begun.  Magena  speaking  of  the  risk  on  the  body 
of  a  ship,  says,  that  it  depends  on  the  form  of  the 
policy  which  is  very  variable  and  depends  upon  the 
inclination  of  the  insured,  sometimes  the  risk  com- 
mencing from  the  beginning  to  load,  or  from  and 
after  her  arrival  at  the  port  abroad,  or  from  the  de- 
parture. Ist  MagenSf  47.  Marskallf  173.  men- 
tions the  same  variableness  for  the  commencement 
of  the  risk,  and  adds  that  when  the  insurance  on  a 
ship  is  from  a  port,  then  if  any  accident  happens  to 
her,  the  insurers  are  not  answerable,  for  the  risk 
does  not  commence  till  she  set  sail  on  her  departure 
from  the  port;  and  again,  he  speaks  more  defin- 
itively when  he  says,  that  according  to  the  doctrine 
of  Lord  Mansfield  in  Cawper,  607.  if  the  ship  get 
under  way  with  intent  to  proceed  on  the  voyage  in- 
sured, the  warranty  has  been  complied  with ;  for  it 
does  not  require  that  she  shall  absolutely  leave  her 
port  cff  departure,  but  only  get  under  way  with  in- 
tent to  proceed.  Marshall^  261.  Tot  est  this  case 
by  the  law  above  quoted,  we  must  attend  to  the 
facts*  The  vessel,  it  appears,  had  arrived  safe  in 
the  Texel,  upon  which  the  plaintiff  applied  to  the 
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cbakui.  defendants  to  underwrite  her  at  and  from ;  this  they 
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Jan.  W3.  refused^  but  agreed  to  take  her  from  Amsterdam 
only.  The  vessel  accordingly  proceeded  up  to  the 
city  and  unloaded  her  cargo.  She  /then  took  ia 
part  of  her  return  cargo^  and  left  the  city  of  Am* 
sterdam  with  boats  following  her  with  the  remainder. 
It  appeared  that  she  was  of  such  burthen  that  she 
could  not  take  in  the  whole  of  her  loading  at  the 
city  on  account  of  the  shoal  called  the  pampus  which 
she  was  obliged  to  pass  over  half  laden ;  and  it  was 
moreover  proved^  that  this  was  the  usage  of  the 
trade  of  that  port.  After  having  taken  in  the  rest 
of  the  loading  at  the  Helder^  the  captain  obtained 
the  necessary  clearances,  shipped  a  pilot,  and  was 
completely  ready  for  sea.  The  evidence  also  show- 
ed that  he  was  delayed  for  several  days  after  this  by 
contrary  winds  and  that  before  he  could  put  to  sea, 
a  storm  arose,  which  occasioned  the  accident  for  the 
repairs  of  which  this  action  is  brought.  It  has  been 
argued  for  the  defendants,  that  when  the  vessel  left 
Amsterdam  she  was  not  ready  for  her  voyage,  and 
that,  therefore,  the  risk  could  not  commence  at  that 
time.  Marshall^  173.  That  afterwards  when  all 
things  were  prepared  for  the  voyage  at  the  Helder, 
the  risk  had  not  commenced  for  she  had  not  set  sail 
on  her  departure,  that  she  did  not  even  get  under 
way  with  intent  to  proceed,  therefore  the  warranty 
had  not  been  complied  with.  Jlbbott,  186.  To 
which  it  has  been  replied,  that  when  she  left  *Am- 
sterdam,  she  got  under  way  with  intent  to  proceed 
on  the  voyage  insured ;  that  the  warranty  of  a  policy 
does  not  require  that  she  shall  absolutely  leave  her 
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^rt  of  departure^  but  only  get  under  way  with  in- 
tent to  proceed.  Cowp.  607.  Marsltall^  261.  J»n.iws. 
That  having  done  so^  whether  she  was  loaded  or  ^^^ 
not^  was  immaterial  to  the  defendants^  because  the  ^  ^' 
policy  was  on  the  body  of  the  vessel ;  whenever,  cok. 
therefore,  she  quitted  Amsterdam,  the  warranty  im- 
mediately attached.  2ndly,  That  the  had  conformed 
to  the  usage  of  trade  in  that  port  in  falling  down  to 
the  Helder  to  take  in  the  remainder  of  her  cargo ; 
that  the  defendants  were  bound  to  know  the  usage 
of  trade  of  that  port,  and  that  the  insured  is  not 
bound  to  explain  the  nature  of  it  to  them;  that 
since,  therefore,  the  vessel  complied  with  the  ordi- 
nary usage  of  trade  of  that  port,  the  warranty  at- 
tached upon  her  as  soon  as  she  was  ready  for  sea ; 
for,  having  left  Amsterdam  with  intention  to  take 
in  the  rest  of  her  cargo  according  to  the  usage  of 
that  trade,  as  soon  as  she  was  completely  equipped 
for  sea,  she  must  in  construction  of  law  be  consid- 
ered as  having  proceeded  from  Amsterdam  to  the 
Helder  with  intent  to  prosecute  the  voyage ;  that  if 
she  could  have  taken  in  the  whole  of  her  cargo  at 
the  city,  and  had  then  gone  down  to  the  Helder, 
been  detained  by  adverse  winds,  and  that  the  acci- 
dent had  then  happened,  the  underwriters  would 
be  liable.  I  will  observe  that  the  defendants  in 
this  case  have  left  little  or  nothii^  to  construction, 
for  they  have  made  use  of  words  by  which  it  ap- 
pears that  they  meant  to  give  a  definite  signification 
and  exclusive  expression  of  the  warranty  they  en- 
tered into.  They  have  not  barely  said  from  Am« 
sterdam,  but  they  have  annexed  die  word  only. 
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Jan.  1813.  They  have  not  as  is  usual  declared  the  insurance 
from  the  port  of  Amsterdam^  but  have  restricted 
their  intent  and  meaning  by  the  precise  expression 
from  Amsterdam  cmly.  Had  they  used  the  words 
^^  port  of  Amsterdam;'^  then-sueh  expression  might 
have  given  rise  to  another  view  of  the  case^  and  ia 
which  it  would  have  been  necessary  to  have  consid- 
tred^  what  was  the  port  and  how  far  it  extended. 
But  expremo  uniusj  est  exclmio  alterius  /  as  they 
have  particularly  declared  that  they  will  undertake 
to  insure  this  vessel  from  no  other  place  whatever 
than  from  Amsterdam  only,  they  have  excluded 
themselvlis  from  such  usual  construction  as  might 
have  been  put  on  their  warranty^  if  it  had  been  from 
Amsterdam  generally.  They  cannot^  therefore^ 
travel  out  of  their  own  record^  and  say  by  Amster- 
dam  only,  we  mean  when  you  should  have  been 
completely  prepared  for  sea>  and  that  you  had  ac- 
tually set  sail  with  intent  to  leave  your  port  of  de- 
parture. This  would,  indeed,  be  not  only  extend- 
ing a  very  liberal  construction  to  contracts^  but 
would  in  my  opinion,  in  such  a  case  as  this,  vary 
the  risk  most  materially. 

The  insured  wish  tD  be  insured  from  Amsterdam  $ 
why  ?  because  the  vessel  would  have  to  encounter 
the  risk  of  passing  the  shoals  between  the  city  and 
the  Helder,  and  would  be  objliged  by  the  usage  of 
that  trade  to  lie  at  the  Helder  for  some  time^  until 
she  could  take  in  the  rest  of  the  cargo.  And  was 
there  no  risk  in  lying  there  for  that  piu^ose  during 
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the  months  of  December  and  January ;  the  result  cbarlei- 
shews  that  there  was  a  risk,  since  she  was  damaged  Jan.  isis 
while  she  lay  there  at  anchor  ready  for  sea.  '^^[T^^^"^*^ 
there  are  such  risks  between  the  city  and  the  Helder,  ». 
and  during  the  time  she  lay  there,  is  it  not  the  most  cokp. 
natural  conclusion  from  the  expression  of  their  own 
words,  and  the  specifications  thereof,  that  they  meant 
to  insure  this  vessel  against  all  risks  after  she  had 
left  the  city  of  Amsterdam  ?  Now  this  I  consider  as 
one  of  the  cases,  wherein  as  Magens  and  Marshall 
have  said,  the  commencement  of  the  risk  varies,  and 
in  which  the  terms  made  use  of  are  to  be  conclusive 
as  to  the  nature  of  the  contract.  In  this  case,  I  do 
think  the  defendants  have  so  tied  up  themselves  that 
they  have  left  nothing  to  construction,  and  by  which 
in  my  opinion  they  are  bound.  It  may  be  argu- 
ed that  the  word  only  should  be  applied  to  explain 
the  intention  of  the  defendants,  limiting  their  war- 
l*anty  /row,  and  excluding  the  risk  at ;  to  which,  I 
reply  that  if  such  had  been  their  intention,  there 
was  no  occasion  to  add  the  word  only,  because  if  they 
had  said  ^^  frcMn  Amsterdam,^^  it  would  have  as  much 
excluded  the  waranty  a/,  as  if  they  had  said,  we 
take  this  policy  from  Amsterdam  but  not  at.  But 
considering  that  they  must  or  ought  to  have  known 
the  usage  of  this  trade,  the  addition  of  the  word  only 
after  Amsterdam,  gives  it  the  force  and  efilca- 
cy  of  commencing  the  risk  when  she  quits  the  city. 
1  shall  take  no  notice  of  the  gi^ound  of  deviation  in- 
sisted on  by  the  defendants,  because  where  a  vessel 
complies  with  the  usage  of  a  port,  there  can  be  no 

deviation,  to  discharge  the  insurers:    tliey  must 
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cbaum-  prove  that  the  departure  was  voluntary ;  that  the 
Jan.  1813.  course  of  the  voyage  pursued  by  the  captain  was 
'not  the  usual  one^  and  that  the  deviation  was  not 
warranted  by  any  necessity.  As  they  have  not 
proved  any  of  these  points,  the  charge  of  deviation 
must  fall  to  the  ground.  I  am  of  opinion  opon  consid- 
ering Uie  whole  circumstances  of  this  case,  and  seeing 
that  the  defendants  have  laid  down  the  rale  by 
which  they  meant  to  be  guided  in  their  contract^ 
that  the  verdict  is  right,  and  that  there  must  be  nm 
new  trial. 


Charleston,  May  Term^  1813. 

The  State  ^ 

vs.  >  Lance  and  Simmons,  far  the 

Fracis  Le  Blanc.  S      Motion. 


The  testi.      Motiou  for  a  new  trial. 

monyof  an 
infant  of  7 

yem,  cor-     Thc  defendant  in  this  case  was  found  guilty  of 

roborated  "        '' 

by  ciTcu-n-  camal  knowledge  of  an  infant,  under  the  age  of  ten 
heidTuffi.  years,  contrary  to  the  statute.  The  material  witnec'. 
juftiiy^a  ^^  ^®  child,  an  infant  little  more  than  seven  years 
conTiction  old  at  the  time  the  charge  is  laid.  It  appeared  in 
offence,  evidence,  that  several  days  elapsed  before  she  dis- 
bUitf^  closed  any  of  the  circumstances  stated  in  her  evi- 
■ucb  wit-  dence  ;  and  not  then,  till  she  was  charged  by  her 
periy  teft  mother,  (who  discovered  blood  on  her  linen.)  with 

tothtjuiy.  ^    \  7/ 

In  rape,  any  the  least  penetration  is  iuflident.    Qumre,  if  enussiea  be  neces- 
sary? the  ft^ct  properly  left  to  the  jury. 
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having  had  connection  with  a  man,  and  closely  ques-  CHAmii«- 
tioned  as  to  the  circumstances.     She  then  pointed  Jan.  I8i3. 
out  the  prisoner,  as  the  offender,  and  his  house  as  T^"*'^^^^^ 
the  scene  H>f  the  offence.    It  was  also  proved  by  the       «. 
physicians,  that  both  were  suffering  under  the  same    *"'^ 
disease.     Opposed  to*  this  evidence  were  the  facts  of 
the  child^s  not  complaining  of  the  injury  till  a  con- 
siderable time  after,  as  well  as  the  circumstances 
under  which  the  narrative  from  her  was  obtained  ; 
the  time  of  day  between  the  hours  of  two  and  five 
o'clock  in  the  afternoon,  in  August,  and  the  public 
situation,  in  which  the  outrage  was  charged  to  have 
been  perpetrated ;  her  inconsistency  in  declaring  to 
the  magistrate  that  she  cried  out,  and  in  deposing  in 
court,  that  she  did  not     A  witness  for  the  prisoner 
deposed,  that  on  that  very  day,  (which  he  was  ena- 
bled to  ascertain  from  circumstances,  having  been 
examined  b^  the  magistrate  soon  after  the  alleged 
occurrence,)  he  was  at  the  house  of  the  prisoner,  at 
the  very  time  the  prisoner  was  charged  with  the 
commission  of  the  crime,  and  that  nothing  oi  that 
sort  took  place.     The  child  deposed  also  to  an  atti- 
tude, viz.  that  she  stood  up  with  her  legs  between 
his,  and  he  sat  down.     She  also  stated,  that  he  did 
not  move  her  from  the  floor. 

The  court  charged  the  jury,  that  the  testimony 
of  the  mother  and  father,  (which,  beyond  the  cir- 
cumstances of  the  child's  disclosure,  was  only  a  re- 
petition of  her  narrative)  was,  (if  they,  the  witnesses 
were  believed,)  in  law,  confirmation  of  the  child^s 
evidence.     That  thev  were  not  bound  to  believe 
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Chaui-    tjie  prisoner's  witness^  though  uncontradicted^  but 
Jan.  1813-  might  exercise  their  discretion,  as  to  the  weight  his 
^;^^^^^^^  evidence  was  entitled  to.     That  if  they  thought 
«.       the  child  had,  in  delivering  her  testimony,  forgot- 
ten from  her  embarrassment  her  real  attitude,  they 
were  at  liberty  to  jtake  that  into  consideration  ;  and 
that  it  was  probable  the  magistrate  was  mistaken, 
^    when  he  stated,  that  the  child  had  said  before  him  that 
she  cried  out,  as  his  attention  was  not  probably  drawn 
particularly  to  this  point.     He  charged  also,  that 
the  least  degree  of  penetration,  coupled  with  emis- 
sion, was  a  consummation  of  the  crime.     These  ap^ 
pear  to  be  the  material  facts,  but  this  is  not  given  as 
a  full  or  minute  statement  of  the  evidence.     A  mo- 
tion is  made  for  a  new   trial,   on  the  following 
grounds. 

1st,  Because  the  verdict  is  without  sufficient  evi- 
dence on  the  part  of  the  state,  and  contrary  to  the 
evidence  offered  for  the  defendant. 

2ndly,  Because  the  verdict  is  contrary  to  law,  in- 
asmuch as  upon  all  the  evidence  in  the  case,  it  ap- 
peared that  even  supposing  and  assault  to  have  been 
committed  on  the  infant,  with  the  intent  of  carnally 
knowing  her,  the  crime  w«is  not  committed ;  andf4n 
the  attitude  to  which  she  deposed,  was  impracti- 
cable. 

3rdly,  Because  his  honor  the  judge  misdirected 
the  jury  in  his  charge,  in  the  several  particulars 
mentioned  in  the  brief. 
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4thly,  Because  the  verdict  was  in  other  respects  c^Amiis. 
contrary  to  law  and  evidence.  Jan.  isis. 

State 

NoTT,  J.  .In  a  case  of  this  nature.  I  am  not  dis-  ^■"'•- 
posed  to  say  more  than  is  sufficient  to  justify  the 
opinion  I  am  about  to  give.  I  think  the  law  was 
fairly  stated^  and  the  fptcts  fairly  submitted  to  the  • 
jury  by  the  presiding  judge^  and  I  do  not  see  any 
good  ground  to  set  aside  the  verdict.  The  only 
grounds  relied  upon  for  a  new  trial,  which  appear 
to  be  entitled  to  consideration,  are ;  1st,  That  it  is 
paying  too  much  regard  to  th^  testimony  of  a  child 
of  nine  years  old,  to  suffer  that  alone  to  deprive  a 
man  of  his  life :  2d,  Admitting  it  to  be  true,  the  act 
was  not  so  far  accomplished  as  to  constitute  the  of- 
fence for  which  the  defendant  is  indicted. 

With  regard  to  the  first  point,  it  belonged  to  the 
jury  to  judge  whether  she  was  of  sufficient  character 
and  discretion  to  deserve  credit.  And  unless  such 
evidence  is  to  be  considered  sufficient,  no  person 
can  ever  be  convicted  of  this  offence ;  for  the  pa- 
tient is  the  only  person  by  whom  it  is  to  be  ex- 
pected that  the  person  can  be  identified.  The 
commission  of  the  fact  on  so  young  a  subject,  is 
in  a  great  measure  susceptible  of  proof  from  other 
circumstances.  And  in  the  present  case,  the  tes- 
timony of  the  child  is  strongly  corroborated  by 
circumstances,  both  as  it  relates  to  the  person  and 
the  fact.  . 

First,  with  regard  to  the  person,  her  saying  it 
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was  a  barber's  shop  ;  poindog  out  the  defendant  at 
Jan.  1813.  once  as  the  man ;  the  description  of  the  closet  where 
the  offence  was  committed^  which  she  could  not  have 
known^  if  she  had  not  been  there ; — ^the  disease  be- 
ing found  on  him  which  had  been  communicated  to 
her,  and  the  consistency  of  her  story,  so  often  rela- 
ted, are  circumstances  which  could  hardly  have  con- 
spired to  support  a  fabricated  tale. 

With  regard  to  the  fact,  the  corroborating  cir- 
cumstances are  equally  strong.  That  an  unlawful 
connection  was  attempted  may  be  inferred  from  the 
disease  which  she  contracte4 ;  for,  although  it  is  ad- 
mitted that  the  infection  may  be  communicated 
without  carnal  intercourse,  yet,  such  a  tiling  is  not 
to  be  presumed :  and  when  this  fact  is  relied  on  only 
as  a  circumstance  to  strengthen  her  testimony,  it 
cannot  fail  to  have  that  effect.  The  lameness  which 
was  immediately  observed  by  the  mother,  and  the 
stains  upon  her  clothes,  although  not  absolutely  coo-d- 
elusive, are  certainly  strong  corroborating  circum- 
stances.    I  am,  therefore,  satisfied  with  the 


With  regard  to  the  witness,  who  pretended  he 
was  in  company  with  the  defendant  at  the  time  the 
transaction  is  said  to  have  taken  place,  and  the  other 
testimony  relied  upon  to  weaken  the  evidence  on 
the  part  of  the  prosecution,  it  belonged  to  the  jury 
to  decide ;  and  I  do  not  feel  authorised  to  say  they 
•  have  not  decided  correctly. 

But  2dly,  It  is  said  that  the  act  was  not  so  com- 
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pleted  as  to  constitute  the  offence^  and  that  there  CiL4»tM. 
could  not  have  been  a  sufficient  penetration.     It  is  Jan.i8i3. 
laid  down  by  all  writers  on  criminal  law,  that  the  ^^^^^^"^"^^ 
least  penetration  is  sufficient.    The  child  herself  has       0. 
proved  theVe  was  some  penetration.    The  doctors 
all  concur  that  spme  penetration  may  be  effected  on 
a  subject  as  small  as  thi8,«*-and  if  it  mig^l^  be,  the 
lameness  affords  a  presumption  that  sufficient  force 
was  used  for  that  purpose.     The  marks  upon  her 
clothes  strengthen  the  preemption,  that  it  actiially 
4id  take  place.     In  JRusHn^s  case,   1  JSast,  438. 
it  is  said,  the  passage  was  so  narrow  chat  a  finger 
could  not  be  introduced ;  yet  the  fact  was  left  to  a 
jury,  who    found  the  defendant  guilty.     All  the 
judges  held,  that  it  was  properly  referred  to  the 
jury,  and  refiisedtoset  aside  the  verdict.     1  pre- 
sume, that,  in  that  case,  the  penetration  was  no 
greater  than  in  this,  and  that  the  facts  ought  to 
have  been,  as  they  were,  left  to  a  jury. 

With  regard  to  the  other  ingredient,  which  it  is 
eontended  is  necessary  to  constitute  this  offence,  (if 
it  is  necessary,  of  which  I  have  strong  doubts,)  I 
think  that  also  properly  left;  to  the  jury.  But,  fi- 
nally, if  the  facts  as  proved  are  true,  the  moral  guilt 
of  the  defendant  is  sufficiently  establis^d ;  and  the 
jury  having  thought  it  legally  proved,  I  am  not  dis- 
posed to  look  with  eagle's  eyes  to  see  if  I  cannot,  by 
some  legal  subtiety,  rescue  him  from  the  punishment 
he  so  justly  deserves. 

CoLcocK,  Brevard,  and  Bat^  Justices,  concur- 
red. 
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Jan.  iai3.  Charleston,  May  Tertn^  1813, 

4 

HvDMv  &  Hudson  &  Morrison!  Prideau,  for  the  Motion. 

MOBftlfOV  V 

r.  VS.  y 

WiLLiui-  Williamson.  J  Fraser  &  Hayne,  Contra. 

•on. 


The  court     Assumpsit  on  a  policy  of  insurance. 

will  CpBUit 
a  new  trial 

if  the  Tcr-  Thc  brig  John,  commanded  by  captain  Joseph 
clearly  HudsoHj  was  insured,  together  with  her  cargo  or 
1^^.^^'  freight,  83,500,  at  7  per  cent,  on  the  25th  April, 
conttaS  of  ^^^9  ^y  ^^  plaintiff,  on  a  voyage  from  Charleston, 
iniunuice  to  St.  Domingo.  She  sailed  from  tlie  port  of  Charlesr 
warranty  of  ton  ou  the  30th  of  April,  1806,  t>n  her  said  voyage. 
in^M.  The  weather  was  pleasant ;  yet  the  day  after,  she 
^  mbcr  of  ^^*  discovcrerd  to  have  sprung  aleak ;  and  the  crew 
witneMei  after  having  pumped  a  considerable  time,  found  she 
the  condi-  had  18  iuchcs  water  in  the  hold.  At  eight  o'clock 
vewe^^M^^  on  the  morning  of  the  next  day,  the  captain  found 
Sou'h  ^  ^^^  ^^  water  was  running  in  very  fast  at  the  fore- 
they  ad-  peak ;  they  kept  the  pump  constantly  going,  and,  at 
mighthave  10  o'clock,  finding  that  she  had  made  30  inches  of 
the\^^ge  water  per  hour,  they  removed  the  cargo  as  much  as 
in  good  possible  aft,  to  lighten  .her  forward.  On  the  cap- 
a  verdict  taiu's  goiug  down  forward  a  second  time,  the  w*ater 
S  5i'e  ^.  was  still  running  in  very  fast  between  the  main  stern 
setMidc*  ^^^  ^^  apron  from  the  lower  breast-hook  to  the 
lower  deck,  the  pump  constantly  going. 

On  the  second  of  May  they  found  another  leak, 
and  the  water  running  in  very  fast  at  the  lower  tran- 
som beam,  (both  pumps  going,)   they  thought  it 
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prudent  for  their  lives  to  make  the  nearest  port ;  CHAmLBs- 
and  at  lengthy  on  the  4th  of  May^  anchored  in  Cape  May,i8i3. 
Fear  River,  (one  pump  still  going.)    The  day  after  ^-^^"'^■'^*^ 
they  arrived  at  Wilmington,  where  the  vessel  was  et  al. 
surveyed,  and   found   unfit  for  sea.      The  cargo  wm-Iiim. 
yielded  872,358  nett  proceeds  :     The  hull  of  the  »*»' 
brig  was  sold  for  6110. 

The  first  witness  called  by  the  plaintiff,  after  pro- 
ducing the  protest  and  survey,  which  proved  the 
foregoing  facts,  was  Mr.  Smithy  who  says,  that  he 
repaired  the  brig  for  Morrison  in  October,  1806 — 
could  not  say  that  he  could  form  any  judgment  of 
her ;  the  repairs  amounted  to  upwards  of  70  dollars  ; 
she  was  hove  down— did  not  open  her — has  known 
vessels  after  being  righted,  condemned  ;— ^  thought 
she  might  be  hove  down,  4Jiough  very  rotten  ;  he 
supposed  such  a]vessel  as  was  described  in  the  survey 
could  not  have  been  very  safe  :  Such  a  vessel  might 
have  accomplished  the  voyage  in  good  weather. 

The  next  witness  was  Mr.  Mooneye  who  said,  that 
in  1805,  he  owned  part  of  the  John^  and  sent  her 
to  the  West-Indies ;  to  St.  Thomas  ;  to  St.  Domin- 
go ;  the  cargo  principally  crockery ;  quarter  part 
ranging  timber,  which  is  considered  a  heavy  cargo ; 
no  disbursement  in  the  West-Indies.  She  brought 
home  a  full  cargo  of  mahogany,  and  some  on  deck ; 
no  heavier  cargo  than  mahogany :  She  complained 
in  her  upper  works  ;•; — the  witness  bid  within  nine 

or  ten  dollars  of  what  the  plaintiff  bid  for  her. 

46 


362 


JUDICIAL  DECISIONS  IN  THE 


CBAiitBsi-  Tjie  ji^xt  witness  was  Mr.  Pricthard.  senr.  wht 
Jam  1815.  on  hearing  the  survey^  said  that  such  a  vessel  could 
^^^^^^  not  have  carried  or  brought  back  a  heavy  cargo ; 
«'  a'.  he  did  not  think  that  she  could  have  been  hove  down, 
WiLUAx-  without  being  strained ;  in  smooth  water  she  might 
have  been  sheathed  ;  she  must  have  had  very  good 
weather  to  go  to  the  West-Indies  with  timber ;  has 
known  vessels  arrive  with  mahogany  in  this  place^ 
and  condemned. 


son. 


Capt.  Messroon  having  heard  the  survey  read,  said, 
he  thinks  that  such  a  vessel,  with  mahogany  on  board 
might  have  arrived,  with  good  weather  and  good 
management,  and  extraordinary  good  ibrtoncr 

Capt.  Logan  being  sworn,  said,  he  thought  that 
with  good  weather  and  management,  she  might  have 
arrived  with  timber ;  and  if  her  beams  were  well 
sunned,  she  might  have  carried  her  cargo  6n  the^ 
deck  and  in  the  hold.  He  thinks  that  a  vessel  kept 
together  merely  by  the  hanging  knees  could  carry 
such  a  cargo;  has  known  vessels  arrive  safe  and 
then  condemned.  ^ 


Mr.  William  Pritchard  ^rove^,  that  if  the  ftittocks 
be  previously  rotten,  the  vessel  could  not  be  hove 
down ;  if  she  was  not  sound,  a  heavy  cargo  would 
start  the  futtocks ;  he  was  doubtful  if  she  could  per- 
form her  voyage  in  good  weather. 

Mr.  William  Pritchard,jun.  swore,  that  he  repair* 
ed  the  John^  caulked  her  all  over  and  sheathed  her  f 
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HVMOV 


put  a  breast  and  a  stern  book  in  her ;  three  timbers  caimtu. 
forward  were  rotten  ;    told  captain   Hudson  (the  jan.  isis 
plaintiff)  that  the  repairs  to  make  her  sea- worthy 
would  amount  to  more  than  she  was  worfi. ;  tlie  wit-  e^^ 
ness  did  not  open  her;  did  not  examine  her  criti-  YtimMM- 
eally ;  advised  Hudson  to  have  her  opened ;  he  re«  »«"• 
fused^  sayings  he  had  gone  one  voyage  in  her^  and 
would  go  another;  about  the  bend,  one  good  and. 
two  rotten  timbers^  within>  in  the  length  of  six  feet : 
saw  about  five  timbers^    two  bad,  the  others  not 
sound ;  if  she  h&d  been  his,  he  would  not  have  re- 
paired her,  because  the  repairs  wanted  would  come 
to  more  in  the  end  than  she  was  worth ;  he  told 
Hudson  she  was  not  fit  to  repair,  she  was  too  bad 
a  vessel ;  he  told  the  witness  to  sheath  her,  and  do 
what  he  told  him,  and  that  wa.s  all  he  had  to  do ; 
judged  she  was  not  fit  to  repair  from  her  hows  and 
midship ;  he  could  see  her  beams  were  not  good  ; 
his  repairs  amounted  to  8500 ;  he  fuitiished  all  the 
repairs ;    was  asked  to  sheath  her  and    nothing 
more. 


The  defendant's  ground  of  defence  was. unsea- 
worthiness, which,  the  testimony  above  has  com- 
pletely proved.  The  judge  charged  the  jury,  that 
the  vessel  was  not  only  unsea-worthy,  but  that  the 
ship-carpenter  told  the  plaintiff  so  when  he  sheathed 
her.  TTiat  this  was  a  warranty  which,  not  being 
complied  with,  vacated  the  policy.  The  jury,  how- 
ever, found  for  the  plaintiff  the  amount  claimed,  and 
this  motion  for  a  new  trial  is  made,  because  they 


\ 
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Charts-   found  a  vcrdict  contrary  to  evidence,  to  law,  and  his 
May,i8i3-  bonoi^s  charge. 


el  aL 

V. 

WlIXIAK- 

•Dir. 


[N.  B.  It  also  appeared  that  the  vessel  was  af- 
terwards sold  for  a  large  sum,  and  was  put  to  ser- 
vice,] 


CoLcocK,  J.  In  this  case,  I  am  constrained  to 
di%r  from  my  brethren,  and  to  say  that  in  my  opin- 
ion a  new  trial  should  not  be  granted.  It  appears 
to  me  that  the  case  rests  entirely  on  a  matter  of  fact, 
which  was  determined  by  the  verdict  of  the  jury. 
The  question  was  on  the  sea- worthiness  of  the  vessel, 
and  this  is  not  a  definite  term.  It  appears  it  is  to 
be  considered  in  relation  to  the  voyage  and  cargo. 
It  is  true,  (says  Marshall,)  that  there  are  different 
degrees  of  sea- worthiness ;  one  $hip  may  fairly  be 
thought  capable  of  performing  a  given  voyage,  and 
may  to  a  common  intent  be  deemed  sea- worthy,  with 
reference  to  that  voyage,  &c.  If  information  is  par- 
ticularly called  for,  the  insured  is  bound  to  disclose 
truly  what  he  knows  on  the  subject.  But  provided 
the  ship  be  in  a  condition  to  encounter  the  ordinary 
perils  of  the  intended  voyage,  it  is  unnecessary  to 
communicate,  unsought  for,  a  circumstance  which, 
if  disclosed,  might  have  the  effect  of  enhancing  the 
premium.  {Vol.  1 9 page  154.)  Now  the  testimony 
of  the  witness  who  spoke  most  of  the  badness  of  the 
I  vessel,  goes  to  support  the  position  that  the  vessel 
)  was  competent  to  the  performance .  of  the  voyage. 
Her  springing  a  leak  was  an  inclusive  circumstance ; 
and  the  other  injuries  may  have  originated  from  her 
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striking  on  the  ban     Further,  it  appears,  that  she  c^»- 
was  afterwards  sold  and  put  to  use,  which  goes,  in  May,i8i3. 
some  degree  to  contradict  the  survey  taken  in  Wil-  HuBgos 
mington.     At  all  events,  if  the  evidence  was  con-  ^  ol.^ 
tradictory  or  doubtful,  it  was  the  province  of  the  Wjmjam- 
jury  to  decide  on  it  j  and  they  having  done  so  I  am 
not  disposed  to  disturb  the  Terdict.     I  am,  there* 
fore,  against  the  motion. 


Smith,  J.     The  brig  John,  commanded  by  cap- 
tain Joseph  Hudsouj  was  insured,  together  with 
freight,   82,500,  at  7  per  cent,  on  the  25th  April, 
1806,  by  the  plaintiffs,  on  a  voyage  from  Charleston 
to   St.   Domingo.      She  sailed  from  the  port  of 
Charleston  on  the  30th  of  April,  1806,  and  on  her 
voyage,   the  weather  was  pleasant.      She  shortly 
after  sailing,  sprang  a  leak,  and  on  the  third  day 
had  18  inches  water  in  the  hold.      The  leak  in- 
creased so  much,  that,  notwithstanding  two  pumps 
were  constantly  employed,  they  were  forced  to  bear 
away  for  Wilmington,  the  nearest  port,  for  safety ; 
where  she  underwent  a  survey,  was  condemned,  and 
sold.     The  survey  stated  that  on  ripping  up  her 
ceiling,  they  found  that  the  most  of  her  futtock  tim- 
bers were  rotten ;  some  of  the  beams  sprung,  and 
their  ends  rotten ;  the  timbers  on  each  side  rotten, 
and  many  broken.     That  they  found  the  hull  much 
decayed,  and  generally  in  such  bad  condition,  that 
she  appeared  to  have  kept  together  from  her  sheaUi- 
ing  and  hanging  knees.     Several  witnesses  thought, 
with  great    management  and  good   weather,    she 


■eir. 
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^^•"•^  might  have  performed  her  voyagei  but  none  of  them 
Jul.  i«is.  say  that  she  was  sea- worthy.     Mr.  Pritchard  said 

HvwQw  ^^^  ^^  °^^  worth  repairing^  and  that  he  told  Mr. 
^*  o^*  Hudson,  one  of  the  plaintiffs^  so^  who  replied,  he 
wnuAx*  must  repair  her^  which  was  all  he  had  to  do.     And 

this  witness  said  he  found,  as  well  as  left,  some  of 

her  main  timbers  rotten. 

To  grant  a  new  trial  must  be  interfering  with  the 
question  of  fact  tried  by  the  jury,  whether  this  ves- 
sel was  sea-worthy  or  not.  The  court  have  the 
power  to  grant  a  new  trial,  even  upon  matter  of 
fact,  and  set  aside  the  verdict,  when  they  think  the 
Jury  have  not  found  according  to  the  &cts  in  evi- 
dence before  them.  This  power,  the  court  will  ex- 
ercise with  much  caution*  But  where  the  facts  in 
favour  of  a  new  trial  are  so  strong  as  they  appear  in 
this  case,  it  seems  to  me,  that  a  new  trial  ought  not 
to  be  refused. 

This  ship  was  so  rotten,  that  she  would  scarcely 
bear  wafting  from  Charleston  to  Wilmington  in  fine 
weather ;  leaking  to  such  a  degree  that  two  pumpa 
could  not  keep  way  with  it  On  a  survey  she  wms 
found  so  rotten  as  to  be  totally  unfit,  five  days  after 
she  sailed,  to  pursue  her  voyage,  and  was  only  kept 
together  by  her  sheathing  and  hanging  knees ;  and 
all  this  pretty  well  known  to  one  of  the  insured  be- 
fore he  effected  the  policy. 

There  is  in  every  insurance,  whether  on  ship  or 
goods,  am  implied  warranty  that  the  ship  shall  be 
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sea-worthy  when  the  risk  commences ;  that  is,  that  ^■^^^^ 
she  shall  be  tight,  staunch  and  strong.    Mcarsh.  363.  Jm.isis 
It   is  impossible  to  say  that  this  ship  was  tight,  ^^^^^ 
staunch  and  strong,  when  she  was  only  hanging  to-  «^  ^ 
gether  by  her  sheathing  and  upper  knees,  and  must  Wii.1.1 
have  gone  to  pieces  in  the  first  moderate  gale.    Ev-  *^"* 
ery  ship  at  the  time  of  insurance  must  be  able  to 
perform  the  voyage,  unless  some  external  accident 
should  happen ;    and  if  she  have  a  latent  defect, 
wholly  unknown  to  the  parties,  that  will  vacate  the 
eontract,  and  the  insurers  are  discharged.  Park.  288. 

According  to  this  rule  of  law,  the  evidence  vs 
wholly  on  the  side  of  the  defendant.  No  external 
accident  happened.  No  high  wind  or  rough  seas 
occurred,  to  produce  the  leaky  state  in  which  the 
vessel  was  found  immediately  after  she  sailed.  On 
the  contrary,  it  was  in  evidence  diat  the  weather 
was  |4easant,  and  that  no  accident  happened  which 
could  have  caused  the  leak.  Then  it  must  result  as 
an  undeniable  inference,  that  it  arose  from  some  la- 
tent defect.  But  this  inference  is  unnecessary,  as 
it  was  in  proof,  that  she  was  very  rotten,  and  un- 
able thereby,  to  perform  her  voyage,  and  this  de-- 
feet  known  to  one  of  the  insured.  I  am  for  a  new 
trial. 


Brevard,  J.  New  trials  are  granted  for  the 
purpose  of  attaining  real  justice.  Where  there  is  a 
reasonable  doubt,  approaching  to  certainty^  that  jus- 
tice has  not  been  done,  and  that  to  suier  the  ver- 
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^"ti™  diet  to  standi  would*be  permitting  injustice^  a  new 
Ifft7,i8i3.  trial  ought  to  be  granted,  ''  which  is  no  more  than 
HuvBov  J^^^ring  the  cause  more  deliberately  tried  by  another 
et  ai,  jury/^  It  is  in  the  4i^i*^tion  of  the  court  to  ^grant 
WzLULiM.  or  refuse  it.  But  this  discretion  must  be  judicial^ 
■**'■  and  not  arbitrary.     It  must  be  guided  by  the  nature 

and  circumstances  of  tlie  case^  and  directed  with  a 

view  to  the  attainment  of  justice. 

In  the  present  case^  it  appears  very  clear  to  me, 
that  justice  has  not  been  done.  The  verdict  appears 
to  me  so  decidedly  against  an  overbearing  weight  of 
evidence^  that  it  may  be  easily  discerned  at  ODce^ 
that  the  jury  either  were  mistaken^  or  were  influ- 
enced by  passion^  prejudice  or  partiality.  It  is 
true  there  was  evidence  on  both  sides^  and  that  it  is 
the  privilege  of  the  jury  to  determine  the  credibility 
and  weight  of  evidence^  and  decide  on  facts.  But 
if  the  strength  and  weight  of  evidence  is  obviously 
against  their  verdict^  it  induces  a  well  founded  ap- 
prehension that  the  jury  have  fallen  intx)  some  mis- 
take, or  have  been  misled  by  their  passions  or  preju- 
dices ;  which  will  furnish  sufficient  cause  for  award- 
ing a  new  trial.  Under  these  impressions^  my  opin- 
ion is,  that  the  verdict  ought  to  be  set  aside  and  a 
new  trial  granted. 

NoTT,  J.  concurred  with  Brevard  and  Smith. 


Bay,  J.     The  point  submitted  by  the  brief,  was 
the  sea-worthineiB  of  the  brig  when  she  sailed.  The 
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judge  in  his  report  states,  that  the  vessel  sailed  from  ^"l^"** 
this  port  on  the  first  of  May,  and  that  on  the  3rd  Iiay,i8i3. 
day  afterwards,  she  was  obliged  to  bear  away  for  ^^^^^^^ 
Wilmington,  North-Carolina,  where  she  was  oon-  «^.  ai. 
demned  as  unseaworthy.  That  from  the  protest  of  wxluax- 
the  captain  and  mariners,  it  appeared  she  sprung  '^'' 
aleak  in  contrary  currents,  and  fresh  and  adverse 
hreezes^  on  the  third  day  after  she  left  Charleston^ 
which  obliged  them  to  bear  away  for  Wilmington* 
But  they  were  all  of  opinion  she  was  sea-worthy 
when  she  sailed.  That  a  survey  was  had  upon  her 
at  Wilmington,  and  the  surveyors  were  of  opinion^ 
that  she  was  unfit  for  sea ;  that  some  of  her  timber^ 
were  broken,  others  rotten,  and  upon  the  whole, 
they  were  of  opinion,  she  was  not  sea-worthy  when 
she  left  Charleston.  William  Pritchardy  sen*  and 
several  other  witnesses  in  Charleston,  proved  that  a 
vessel  with  such  defects  might  in  good  Weather  have 
performed  a  voyage  to  St.  Domingo,  where  she  was 
bound ;  that  many  vessels  are  condemned  as  not  sea- 
worthy, and  have  afterwards  been  repaired^  and 
performed  their  voyagd.  IVilliam  Pritchardy  juur 
swore  he  had  repaired  her  in  1806  or  1807  :  that 
he  hove  her  down,  and  Sheathed  and  caulked  her : 
that  he  put  in  breast  and  stern  hook,  and  three  tim- 
bers in  her  bow,  in  the  place  of  some  which  had 
been  rotten:  that  he  told  captain  Hudson^  who 
commanded  her,  that  to  repair  her  thoroughly  would 
cost  more  than  she  would  be  worth  when  repaired : 
but  that  he  still  thought  from  the  work  he  put  on 
her  sh^  was  fit  for  a  voyage  to  Savannah :  said^ 

however,  if  the  vessel  had  been  his,  he  would  not 

47 
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chaulm-  have  repaired  her  :  his  bill  amounted  to  500  dollars. 
May,i8is-  It  appeared  also^  that  she  had  brought  a  heavy  load 
iT'to^^*^  of  mahogany  from  St.  Domingo  shortly  before  she 
e*  ai        had  been  put  into  Mr,  PritcharfPs  hands.     The 
WiiiiAM-  jiidge  further  reports,  that  as  there  was  evidence 
^''         lor,  and  against  the  sea-worthiness,  he  left  it  to  the 
j'ury  to  find,  as  they  thought  the  weight  of  the  tes- 
timony preponderated,  and -the  jury  found  foi*  the 
plaintiff  1000  dollars.     From  the  foregoing  report  it 
is  very  evident,  that  there  was  a  good  deal  of  evi- 
dence oh  both  sides,  which,  I  think  the  presiding 
judge  Very  fairly  left  to  the  jury  under  all  the  cir- 
cumstances ;  and  they  have  found  a  verdict  for  the 
plaintiff.   The  question  for  our  consideration  now  is, 
shall  this  verdict  be  set  aside,  and  a  new  trial  grant- 
ed, or  not? 

« 

I  am  well  aware  that  it  is  extremely  difficult,  if 
nut  impracticable,  to  lay  down  any  absolute,  general 
rule,  about  granting  new- trials,  which  would  not  be 
liable  to  exceptions ;  perhaps,  those  least  liable  to 
them,  are  cases,  in  which,  some  known  rule  of  law 
is  violated  by  their  verdict,  or  where  the  principle^ 
of  evidence  are  altogether  disregarded  by  the  jury, 
or  at  least  so  far  lost  sight  of  as  to  have  little  or  no 
influence  on  their  decisions.  In  all  such  eases,  it 
would  be  the  duty  of  the  court,  in  the  exercise  of 
its  legal  discretion,  to  direct  new  trials  with  a  view 
to  the  attainment  of  the  ends  of  justice,  and  to  ren- 
der the  decisions  of  our  courts  consistent  with  the 
principles  of  law  and  evidence. 
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BOS, 


I 

But  where  a  case  turns  principally^  if  not  entirely  Cbaeim. 
on  matters  of  fact,  or  on  evidence  within  the  pro-  May.ibs. 
vince  of  the  iury,  and  no  rule  of  lav  is  violated,  or  ""'^^""'^'^ 
principle  of  evidence  disregarded,  it  appears  to  me  dai. 
to  be  the  duty  of  the  judges  to  support,  rather  than  wtJuAM- 
to  set  afloat,  the  verdicts  of  juries.     Awl  this  doc- 
trine is  strongly  supported  by  the  case  pf  Howe  and 
Chranvilley  in  7  Mod.  117.  where  a  new  trial  was 
denied  after  verdict,  there  being  evidence  on  i)oth 
sides.     Also,  in  the  case  of  Jishley  vs.  Ashley  2  Str. 
1442.    where   the    Judge    who    tried  the  cause, 
(which  was  on  a  note  for  j^5^000,  supposed  to  be 
forged,)  certified  that  the  weight  of  evidence  was 
with  the  plaintiff,  and  he  thought. the  jury  would 
J&nd  for  the  plaintiff,  but  they  found  for  defendant, 
etper  Curiam^  as  there  was  evidence  on  the  part  of 
defendant,  the  jury  are  the  .proper  judges  which 
scdle  preponderates.     It  cannot  be  said  to  be  a  ver- 
dict against  evidence,  and,  therefore,,  the  cou  rt  refu- 
sed to  grant  a  new  trial.  So  in  the  case  of  Smith  vs^ 
MugginSf  et  al.  ibid.  142.  the  same  rule  was  laid 
down  and  ^ew  trial  denied,  though  there  was  but 
weak  evidence  for.  the  plaintiffj  :and  the  chief  jus- 
tice summed  up  strongly  for  the  defendant. 

On  a  motion,  for  a  new  trial,  in  an  action  by  the 
owner  of  the  inheriUnce  for  making  a  dam  across 
an  ancient  water-course,  the  judge  who  tried  the 
cause,  certified  that  six  witnesses  were  examined  at 
the  trial  on  each  side :  that  the  jury  found  for  the 
defendant,  which  was  against  his  opinion  :  but  that 

« 

he  could  not  take  upon  himself  to  say  it  was  a  ver- 
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Chak&xs.  ^^j.  against  evidence,  because  thtre  was  evidence 
Ma}  ,1813.  on  both  sides,  so  a  new  trial  was  refused.  1  Will. 
22.     2  Morg.  Essays,  52. 

Mr.  Justice  Foster  agreed  to  the  propriety  of 
petting  aside  verdicts  where  juries  find  against  evi- 
dence, and  even  though  there  be  a  contrariety  of 
evidence,  where  it  greatly  preponderates  against 
the  verdict.  But  in  all  cases  where  ~  the  evidence 
is  nearly  in  equilibrio,  he  declared  he  should  always 
think  himself  bound  to  have  regard  to  the  finding 
of  the  jury,  for  i^  ad  qtdsestianem  faeti  respondent 
juratares.^^  In  such  a  case,  it  is  not  the  province 
of  the  judge  to  determine,  it  ought  to  be  left  to  the 
jury.  TVials  per  pais,  447.  2  Morg.  Essays,  66. 
Also  in  the  case  of  Swain  vs.  Hall,  3  fVtll.  45« 
Lord  Chief  Justice  Wilmot  lays  it  down  as  a  settled 
rule,  that  where  verdicts  have  been  given  contrary 
to  evidence,  or  where  there  has  been  no  evidence 
to  support  them,  the  court  will  grant  new  trials. 
But  if  there  has  been  a  contrariety  of  evidence,  the 
courts  have  never  granted  new  trials,  notwithstand- 
^S  ^^  y^^Z^9  before  whom  the  cause  has  been 
tried,  hath  been  of  opinion  that  the  strength  and 
weight  of  the  evidence  was  against  the  verdict.  In 
the  present  case,  his  lordship  adds  there  was  a  con- 
trariety of  evidence,  and  although  I  am  still  of  opin- 
ion that  the  weight  of  the  evidence  was  with  the 
plaintiff,  yet,  I  disclaim  any  power  to  control  this 
verdict  of  the  jury,  who  are  the  legal,  constitutional 
judges  of  the  fact.  So  a  new  trial  was  refused, 
i^nd  Morg.  Essays,  100. 
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After  these  strong  cases  upon  this  pointy  it  ap-  Chamm. 
pears  to  me  it  would  be  a  waste  of  time  to  quote  May,i8t$. 
more;  though  many  more  might  be  quoted  to  the  '^'^'"^**' 
same  import.     They  will  go  to  prove  clearly  that  in  a  ai. 
all  cases  where  there  is  a  contrariety  of  evidence^  or  wiluast* 
where  there  is  evidence  on  both  sides^  or  where  it  "*'' 
is  in  eqiiilibrio;  the  court  never  will  invade  the 
province  of  a  jury^  but  leave  matters  of  fact  to  them^ 
as  the  constitutional  judges  of  facts. 

What  was  the  great  leading  fact  in  the  case  under 
consideration?      Why,  the   sea- worthiness  of   the 
brig  John,  at  the  time  she  sailed.     What  was  the 
testimony  for,  and   against  this    important    fact? 
Why,  the  master  and  mariners  swear  she  was  sea- 
worthy when  she  sailed,  but  she  sprang  a  leak,  and 
obliged  them  to  bear  away  for  Wilmington.     On  the 
other  hand,  the  surveyors  who  view  ed  her  state  and 
condition,  after  her  arrival  in  Cape  Fear  River, 
swear  she  was  not  sea-worthy.      Other  witnesses 
were  examined  who  reside  in  Charleston, — some  of 
whom  swear,  that,  in  their  opinion,  the  brig  was  ^ 
not  sea-worthy,— others  swear,  that,  in  their  opin- 
ion,  she  might  have  performed  a  voyage  in  fair 
weather,  and  that  she  had  been  lately  i*epaired  be- 
fore she  sailed.     Is  it  not  then  very  evident,  that 
there  was  a  great  contrariety  of  evidence  in  this 
case  ?  Surely  there  was.     And  is  it  not  equally  evi- 
dent, that  there  was  evidence  on  both  sides  ?     This 
is  equally  clear  and  evident. 

But  it  may  be  said,  the  weight  of  the  testimony 
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■OH. 


GHABLI0.  seemed  to  be  in  equilibrio^  and  what  was  the  result  ? 
May,i8i3,  The  jury^  to  whom  it  was  very  fairly  submitted^ 
^J^^""^"^^  have  considered  and  judged  of  it.  They  have  said 
tt  aU  the  scale  preponderated  in  favour  of  the  plaintiffs^ 
wiLLiAK.  and  they  have  found  81000  in  their  favour.  Shall 
this  court  theu^  under  all  the  circumstances  of  the 
case^  say  the  jury  did  wrong,  and  set  aside  their 
verdict  ?  If  they  should  do  so,  in  my  opinion^  the 
judges  would  become  the  triers,  instead  of  the  ju- 
rors. The  sea-worthiness  was  a  matter  of  fact  for 
the  jury^  and  not  for  the  court ;  aiid  as  the  jury 
have  decided  the  case  by  their  verdict,  I  am  Against 
disturbing  it,  and  think  it  should  remain  at  rest. 
All  the  foregoing  authorities  are,  I  think,  clear  upoiji 
the  subject,  and  fully  justify  me  in  this  opinion. 

New  trial  granted. 


i         _ 

Charleston>  May  Term^  1813. 

John  C.  F\ber,  Admr,  of\  Cufaes. for  Motion. 
John  C.  Martin, 
vs. 
Thomas  Baldrick.  J  Gross,  Contra. 

The  court      CoLCOCK,  J.     A  motion  for  a  new  trial  is  made 

will  not  ,        A  1,       .  1  •  ,  A 

grant  a  in  this  casc,  on  the  following  grounds,  viz.  ls[t, 
onVc'*^  That  the  plaintiff^s  case  rested  upon  the  uncorrob- 
ground  of  ^pated  evidence  of  one  witness,  who  testified  posi- 

ence  discovered  since  the  trial.     In  a  case  depending  entirely  on  evidence  tlie 
verdict  will  not  be  disturbed,  if  there  bo  conflicting  and  doubtful  testimony. 
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tively  to  a  fact  which  occurred  nearly  thirty  years  ^■^"■" 
ago,  when  the  witness  was  a  girl,  viz.  to  the  sale^^»y»^^i3. 
and  delivery  of  the  mother  of  the  negroes  in  dis-  p^^,,^ 
pute  ;  T^^hereas  evidence  was  given  on  the  part  of «'  ^• 
the  defendant,  that  the  plaintiff's  intestate  acknowl-  BAssmfcx. 
edged  to  the  defendant's  witness,  a  few  years  before  ^ 
his  death,  that  he  had  borrowed  the  mother  of  the 
negroes  in  question,  and  not  purchased  her  from  de- 
fendant's father ;    and  this  fact  was  also  acknowl- 
edged by  the  wife  of  the  plaintiff's  intestate,  and 
confirmed  by  her  omitting  the  mother  of  the  negroes 
in  question,  when  she  made  out  and  returned  the 
inventory  of  her  husband's  personal  estate,  which 
was  done  upon  her  oath  as  administratrix :  2d,  Up- 
on the  ground  of  misdirection  of  his  honour  the 
Judge,  as  in  his  charge  to  the  jiiry  he  told  them 
that  the  testimony  of  Mrs.  Brown,  the  daughter  of 
BaldricA,  who  gave  evidence  against  her  interest, 
was  to  be  preferred  to  the    acknowledgement  of 
Martin  himself,  and  his  wife,  as  proved  by  the  wit- 
ness entitled  to  the  highest  credit  introduced  by  the 
defendant :  3rd,  Upon  the  ground  of  additional  ev- 
idence-having been  discovered  since  the  trial,  yery 
important  and  material  to  the  defence  in  this  case. 

As  to  the  first  ground  it  depends  altogether  on 

facts,  which  it  is  the  province  of  the  jury  to  decide, 

and  on  which,  in  my  judgment,  they  have  correctly 
decided. 

On  the  second  ground,  all  that  the  presiding 
judge  could  have  intended  to  say,  (it  is  presumed,) 
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cbabim-  ^3^^  ^j^j^|.  ^^  testimony  of  the  daughter  was  more 
May,  1813.  circumstantial^  and  more  worthy  of  credit^  than  the 
^^^^^^^  other  witness.  He  could  not  have  intended  to 
et  ai.  weigh  the  testimony  in  legal  scales^  for  it  was  not 
Baiabick  susceptible  of  this. 

On  the  3rd  ground^  I  need  only  say^  that  this 
Court  has  uniformly  refused  to  consider  this  as  any 
ground  for  a  new  trial ;  and  in  no  case^  which  I  can 
conceive  of^  would  I  ever  grant  a  new  trial  on  the 
discovery  of  parol  evidence  after  the  trial.  I  am 
th^efore  against  the  motion. 


Smith^  J.  This  was  an  action  of  trover  for  ne- 
groes^ that  had  been  claimed  by  the  plaintiff's  in- 
testate  upwards  of  thirty-two  years.  The  case  de- 
pended entirely  on  matters  of  fact^  and  the  weigh- 
ing of  evidence^  which  belonged  exclusively  to  the 
jury^  and  they  found  a  verdict  for  the  plaintiff.  I 
see  no  reason  why  that  verdict  should  be  set  aside. 
I  am^  therefore^  against  the  new  trial. 


■ 

Brevaud^  J.  From  the  report  of  the  judges 
who  tried  this  cause^  I  am  of  opinion^  that  it  turned 
altogether  on  the  evidence  of  facts,  which  the  jury 
were  authorised  exclusively  to  decide  on.  In  de- 
ciding  on  the  facts,  the  credibility  of  the  witnesses 
was  necessarily  involved,  and  this  was  a  subject  en- 
tirely for  the  jury.  There  was  evidence  on  both 
sides.     If  I  had  been  of  the  jury,  I  should  probably 
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have  been  puzzled'  how  to  find^  and  most  probably  CBiaut. 
would  have  founds  they  did.    The  motion  oughts  May,  19^3. 
thf  refwe.  to  be  tefiioed.  n-^^^^^s^^ 

Fabbb 

Bay,  J.  From  the  report  of  the  presiding  judge^ 
it  appeared  that  the  deceased^  Mr*  Martin^  inter- 
married with  a  daughter  of  Mr.  BcU^ricky  the  U- 
l^er  of  defendant^  some  time  in  the  year  1776. 
That  a  Mrs.  JOrown,  sister  of  Mrs.  Martin,  proved 
that  soon  after  the  marriage^  Mrs.  Martin's  fath^ji' 
iKHight  a  negro  wench;  named  Mincj/,  the  mother 
of  the  negroes  (or  mulattoes)  in  question^  and  sold 
them  to  Mr«  Martin^  the  intestate,  for  j^lOOO  old 
currency;  and  that  they  remained  in  Martinis  pos- 
session till  the  day  of  his  deaths  which  was  some  time 
in  the  year  1803 ;— diat  she  Mrs.  Brown,  saw  Mr. 
Martin  pay  some  money  to  Mr.  Baldrick,  his  father-^ 
in-law^  for  the  wench^  among  which  was  9ome  hard 
money* 

The  defence  set  up  by  defendant  was,  that  his 

father  only  lent  the  negroes  ia  question  to  Mr.  Mar- 

^ ;  and  that  he  neither  sold  them  to  Mr.  Martin, 

npr  gave  them  to  his  sister,  but  loaned  them  till 

he  should  call  for  them.     For  this  purpose  he  called 

one  Hendrickson,  who  8wore>  that  in  the  year  1792, 

he  heard  Mr.  Martin  say  his  father-in-law  had  only 

lent   him  these  negroes.     Mrs.  Hendriehan,  the 

wife  of  the  last  witness,  swore  that  she  heard  Mrs* 

Martin,  in  the  year  1798,  say,  that  her  fother  had 

only  lent  her  the  wene>i  Mmey.    Dr*  Lt/nah  was 

48 
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^"  w»'*'  fi^ttJily  physician  to  Martin^  and  attended  the  wenek 
Uay,i8i3.  wheh  ^ck.     Martin  always  paid  him  for  his  at- 
^;^^^^"^^  tendance  and  medicine;    always  thought  she  was 
rf  o/.        Martinis  property :  Jacob  Martin  was  very  intim- 
Baubigk  ate  in  the  family  of  Martin  :  did  business  for  hint 
in  his  life  time,  and  for  Mrs.  Martin  after  his  death : 
never  heard  him,  or  Mrs.  Martin^  say  the  negroes 
belonged  to  Baldrick^s  estate  :  always  thought  they 
were  Martin%  and  does  not  think  Martin  would 
have  kept  negroes  in  his  possession  belonging  to  any 
one  else :    he  died  wealthy,  worth  880,000.     The 
judge  further  states  in  his  report,  that  he  submitted 
this  case  to  the  jury,  to  determine  from  the  evi- 
dence on  which  side  the  scale  preponderated,  and 
the  jury  found  for  the  defendant* 

It  appears  to  me,  that  the  jury  exercised  a  very 
proper  discretion  in  this  case  in  finding  a  verdict 
for  the  defendant.  Mrs.  Brown,  who  was  a  mem- 
ber of  the  family  of  old  Mr.  Baldricky  and  who  in 
fact  was  swearing  against  her  own  interest,  very 
clearly  proves  a  sale  on  the  part  of  Baldrick  to  his 
son-in-law,  Mr.  Martin,  so  long  ago  as  the  year 
17769  and  also  a  possession  afterwards  till  the  day 
of  Martinis  death  in  1803,  a  period  of  27  years. 
This  possession  is  also  proved  by  two  other  wit- 
nesses. 

The  defence  set  up  in  this  case,  ^^  that  it  was  a 
loan,'^  has,  at  the  fii'st  blush,  a  very  questionable 
aspect ;  because  it  is  hardly  to  be  presumed,  that  if 
tl)e  wench,  Abncy  had,  as  alleged,  really  been  loan- 
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«d  to  Mr.  Martin  when  he  was  first  marriecl..  and  cha»m*. 
probably  in  slender  circumstances,  that  Mr.   Bald-  \U),x8i3. 
riek.  the  lender,  would*  after  a  considerable  num  ^T"""^"^^ 
oer  of  years,  had  elapsed,  when  in  the  mean  time  et  ai. 
Mr.  Martin  had  greatly  increased  his  pecuuiary  re-  BAuue 
sources,  have  left  her  longer  in  his.  possession,  or 
that  Martin  himself  would  have  remained  under 
such  an  obligation  to  his  father-in-law,  wl\en  he  had 
no  longer  any  occasion  for  such  a  favour. 

Be, this,  however,  as  it  may,  die  idea  of  a  loan  of 
negroes  to  a  young  married  couple,  en  their  going 
off  to  settle  and  begin  the  world  for  themselves,  has 
always,  in  this  country,  been  very  much  discounte- 
nanced :  and.  in  cases  almost  withput  number,  where 
such  pretexts  have  been  set  up  afterwards  by  pa* 
rents,  or  those  entitled  to  a  distributable  share  of 
their  estates  after  their  decease,  such  pretended 
Joans  have  been  construed  into  gifts. 

In  the  present  case,  if  no  sale  had  been  proved 
by  Mrs.  Brovm  from  old  BcUdrick  to  his  son-in- 
law  Martin f  yet,  his  permitting  the  wench  and  her 
children  to  go  off  with  the  young  married  couple, 
80  soon  after  marriage,  an^  their  remaining  so  long 
in  their  possession  afterwards^  would,  in  my  opinion, 
heve  beed  evidence  sufficient  to  warrant  the  jury 
in  finding  a  verdict  for  plaintiff.  What  degree  of 
credit  was  given  by  the  jury  to  the  testimony  of 
Mr.  and  Mrs.  Hendricksonj  is  not  for  me  to  say. 
But,  allowing  that  they  gave  the  utmost  weight  it 
was  entitled  to,  still  it  would  amount  only  to  the 
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CBAmtM^  loose^  random  declarations  of  Martin^  without  end 
Ma)r48|3.  oT  object^  wMch  would  never  go  to  deprive  him  of 
'^""^  a  vested  right.  Ab  to  the  declarations  of  Mrs.  ifafor- 
tiny  while  under  coverture^  as  to  the  busband^s 
rights  they  were^  mere  babble  which  go  for  nothing, 
as  the  law  is  very  clear^  that  no  act  or  words  of 
her's  would  go  to  affect  her  husband's  right  to  the 
property. 

There  is^  however^  another  ground  in  this  case 
which  would  silence  all  other  claims  whatever  ;  that 
is>  Martinis  possessory  rights  This  possesrion  for 
auch  a  number  of  years^  would^  alone  give  him  aa 
unquestionable  claim  to  the  negroes  in  questicm. 
Therefore^  upon  every  ground^  I  think  the  verdict 
ought  to  remain  unimpeached,  and  that  the  modim 
jshould  be  rejected. 
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ClTAIIUM. 

TOir, 


Charleston^  May  Termj  1813.      May^sis 


jDayid  Bailet^  sen* 

vs. 
The  South  Carolina 
Insurance-Company, 
Same  vs.  Same. 
Same  vs.  Same.       J 


Baiut 

Prideau,  for  the  Ma-  ^  ^v. 

Hon. 
Haynb,     Simmons, 
Ward,  &Lord;  Contra. 


S.  C.  Ixf, 

C0MP« 


Actions  of  Assumpsit  upon  three  policies. 

The  first  policy  was  on  *the  schooner  Lucy^  dated  The 
Ist  July,  1806|  on  the  proper  account  and  risk  of  fo"^^* 
Bailey  and  Waller,  citizens  of  the  United  States,  on  ^J^^^ 
the  proper  account  of  themselves  as  well  in  their  is  concia. 
own  name,  as  in  the  name  and  names  of  all  and  every  of  thMe 
other  person  or  persons  to  whom  the  same  doth,  may,  ^^^i 
M  shall  appertain,  at  and  from  Charleston  to  the  ^^\^^^ 
Natchez,  with  liberty  of  touching  at  the  Havannah ;  decides, 
warranted  free  from  American  capture  and  seizure,  nation  u 
at  a  premium  of  TJ  per  cent,  amount  of  policy,  5^^"^ 
82,500.  P!»"' 

»«,«.r^/v•  without 

Stating 

The  second  policy  was  upon  50  negroes,  in  the  iJJJg"d|^ 
schooner  Lucy,  upon  the  voyage;  the  warranties  notfaUiQr 

nnty  of  neiitraUtr»  inasmuch  as  the  condemnation  may  bare  proceed  on  other 
grounds  beside  thr  ground  of  enemies'  property.  Where  there  was  a  policy 
of  insurance  on  the  vessel,  and  she  was  captured  and  carried  in  for  adjudica- 
tiouy  but  afterwards  acquitted-  in  an  action  against  the  underwriters  for  an  injury 
done  to  the  vessel,  during  the  time  of  her  detention,  it  is  no  defence  that  - 
Uiere  was  property  on  boara  the  -  essel,  which  was  condemned. 

In  case  of  partial  loss  it  is  an  invariable  rule  that  the  loss  must  be  calculated 
according  to  the  prime  cost,  adding  aU  duties  itnd  expenses,  and  the  premium  of 
insurance. 

Where  negroes  insured  for  the  vqyage  were  captured,  carried  to  Nassau,  and 
afterwards  released,  and  t  e  insured  then  sent  them  awa^  in  his  own  vessel,  to 
Kew-Orleans,  it  seema  be  could  not  charge  the  insurers  with  the  price  of  their 
^nsportatiMi  fsmn  Musau  to  N«w-Orlea&s»  because  the  freight  was  not  insuKd. 
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CBAmsif.  jg  above  :  and,  in  addition,  the  underwriters  were 
May»i8]3.  Qot  liable  for  any  loss  arising  from  insurrection  un- 
^^jj^„     der  10  per  cent.%  and  natural  mortality,  premium 
••       7i  per  cent,  amount  of  policy  81800. 

Com. 

The  third  policy  was  upon  eleven  negroes  in  the 
same  schooner ;  warranted  as  above,  from  Charles, 
ton  to  the  Havanna,  premium  5  per  cent. 

The  Lucy  (with  the  property  on  board ;  which 
has  been  enumerated)  sailed  from  Charleston  in  the 
prosecution  of  her  intended  voyage,  on  the  4dt  of 
July,  1807.  On  the  24th  of  that  month  she  was 
captured  by  his  Britannic  majesty's  schooner  Ha* 
duck,  Lieut.  Foleyy  who  after  a  slight  examination, 
of  the  Lucy's  papers,  possessed  himself  of  them  and 
sent  her  into  Nassau  for  adjudication,  where  she  was 
earried,  without  her  captain,  Joseph  Hudson^  whcMB 
Lieut.  Foley  detained  in  his  own  vessel.  The  schoon- 
er and  her  cargo  were  libeled  at  Nassau ;  but  with 
the  exception  of  the  eleven  negroes  contained  in  the 
third  policy,  were  on  the  24th  day  of  August,  1806, 
acquitted.  Respecting  the  eleven  negroes  the  court 
directed  further  proof  to  be  adduced ;  after  the  pro- 
duction of  which,  the  following  sentence  was  pro- 
nounced on  the  28th  of  October,  1806 :  The  judge 
having  heard  the  further^roofs  read,  and  advocates 
and  proctors  on  both  sides,  pronounced  the  said  fur- 
ther proof  to  be  insufficient,  and  decreed  the  said 
property  to  be  condemned  as  good  and  lawful  prize 
to  the  captors.'' 


\ 
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The  Lucy,  while  lying  in  the  harbour  of  Nassau,  CHAmu*. 
was  driven  ashore  in  a  violent  storm,  by  which,  the  iia]r,i8i3. 
vessel  and  cargo  received  great  injury.    A  survey  "^^^^^^ 
was  afterwards  had  upon  her  when  she  was  condem-       v- 
ed  as  unfit  for  sea,  and  sold  on  account  of  the  under-  cow. 
writers. 

Many  of  the  negroes  in  the  Lucy  died ;  the  re- 
mainder were  sent  to  New-Orleans  in  the  brig  Eu-  ' 
phemia.  On  this  head  the  plaintiff  claims  82500. 
It  was  proved  that  the  negroes  sold  at  New-Orleans^ 
fer  3  or  4000  dollars  more  than  they  would  have 
yielded  at  Nassau  ;  that  negroes  at  Nassau  can  only 
be  sold  for  exportation,  and  then  at  very  low  prices ; 
that  they  could  not  be  sold  even  for  exportation, 
without  entering  into  bonds  in  considerable  penalties, 
stipulating  that  they  should  be  exported. 

Witnesses  were  examined  as  to  the  reasonableness 
of  82500,  for  the  hire  of  the  Euphemia,  the  majority 
•f  whom  said,  that  sum  was  reasonable. 

The  plaintiff,  on  the  11th  of  August^  1806,  offer- 
ed to  abandon  to  the  underwriters ;  who  refused  ac- 
cepting the  abandonment.  He  afterwards  proposed 
to  consult  with  them  as  to  subsequent  steps  to  be 
taken ;  but  they  declined  having  any  thing  to  do 
with  his  acts. 

The  50  negroes  mentioned  in  the  second  policy 
Were  the  property  of  the  plaintiff ;  of  TTiamas  Bai- 
ley and  MichMl  Fortea  and  Son^  of  New-Orleans  $ 
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CiAH^i.  i^n^  of  Jamei  IhRUer,  of  Charleston ;  all  citizens  of 
11^7,1813.  the  United  States. 

Bailst 

«.  The  schooner  and  the  eleven  negroes  specified  iu 

*  the  third  policy^  were  exclusively  the  property  of 
the  plaintiff. 

Under  the  foregoing  circuqistancesy  these  actions 
wer;e  brought  to  recover  from  the  underwriters  as 
for  a  total  loss  on  the  several  policies  described  ;  al- 
lowing the  underwriters  the  amount  of  sundry  sales 
on  their  account^  and  debiting  them  with  the  hire 
of  the  Euphemia.  A  part  of  the  demand  of  the 
plaintiff  arose  from  the  death  of  several  negroes^ 
who  died  after  the  capture  of  the  Lucy,  from  causes, 
it  was  contended,  within  the  meaning  of  the  poli- 
cies ;  but  all  diis  claim  is  now  abandoned. 

The  defendants  contended,  that  they  were  not 
liable,  under  the  first  policy  upon  the  schooner 
Lucy,  because  the  wanikity  of  neutrality  had 
been  falsified  by  her  having  on  board  the  eleven 
negroes  condemned  as  good  prize,  which  sentence 
was  conclu^ve  upon  this  point.  That  they 
were  not  liable  under  the  2nd  policy,  for  the 
same  reason ;  that  even  if  the  sentence  did  not 
falsify  the  warranty,  they  could  not  be  called  upon 
for  the  hire  of  the  Euphemia^  employed  by  the  plain- 
tiff in  his  own  concerns ;  and,  that  whatever,  might 
be  the  case  as  to  these  two  policies,  they  were  unques- 
tionably discharged  from  the  third  policy,  upon  tie 
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eleven  negroes^  they  having  been  specifically  con-  ^^^^'»»' 
demned  as  good  prizes  ma}  ,i813 


The  plaintiff  contended  that  the  sentence  was  not  v. 
conclusive^  and  that  he  ought  to  be  allowed  to  go  q'^mp.  ' 
into  proof  to  show  that  the  property  was  neutral> 
Which,  he  offered  td  do  i  that  the  Underwriters  were 
liable  for  the  hire  of  th€  Euphemia^  because  it  wan 
necessary  to  export  the  negitoes  from  Nassau^'  and 
because  by  doing  so^  and  disposing  of  them  at  New- 
Orleans  they  were  much  benefitted^ 

His  honor  the  judge^  charged  that  the  sentence 
condemning  the  eleven  negroes  in  the  third  policy 
£aJsified  the  warranty  of  neutrality ;  that  these  ne- 
groes were  condemned  a^  good  prize^  aiid  it  was  im- 
possible to  misconceive  the  meaning  of  the  condem** 
nation ;  that  the  Airther  proof  required^  Was  proof 
to  shew  the  neutrality  of  the  property ;  that  this  sen- 
tence precluded  the  plaintiff  from  recovering  upoA 
the  schooner  and  the  eleven  negroes  belonging  to 
himself;  that  he  had  great  doubts  in  the  other  case^ 
where  the  property  belodged  to  the  plaintiff^  and 
others;  that  he  thought  some  compensation  ought 
to  be  allowed^  but  did  not  conceive  any  thing  could 
be  demanded  for  the  freight  of  the  negroes  in  the 
Euphemia^  as  her  freight  had  not  been  insured. 

The  jury  lipion  the  first  and  thiM  policies  found 

verdicts  foi*  the  defendant.     Upon  the  second  policy^ 

they  found  fot*  the  plaintiff^  8856  60^  being  the 

amount  expended  bv  him  in  clothes  and  provisions 

49 
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chabus-  for  the  negroes  whilst  at  Nassau^  excluding  all  com- 
siay»i8i3.  pensation  for  the  hire  of  the  Euphemia. 

Baiut         rpj^^  motion  is  to  set  aside  these  verdicts,  upon  the 
8.  c.  iHt.  following  grounds  : 

1st,  Because  his  honor  charged  the  jury,  contrary 
to  law;  that  the  sentence  produced  was  conclu- 
sive evidence  of  the  falsification  of  the  warranty  of 
neutrality,  as  related  to  the  schooner  and  the  eleven 
negroes  ;  whereas,  it  is  contended,  that  the  special 
ground  set  forth  in  it,  did  not  necessarily  falsify  the 
warranty  of  neutrality  contained  in  these  policies : 
that  the  ground  upon  which  the  sentence  proceeded 
was  ambiguous,  it  not  appearing  upon  the  &ce  of  it^ 
whether  the  court  acted  upon  the  insufficiency  of 
proof,  or  were  governed  by  any  other  cause  in  declar- 
ing the  property  ^*  good  prize  :'^  that  if  they  preced- 
ed upon  the  insufficiency  of  proof,  it  is  dubious  in 
what  respect  it  was  insufficient :  perhaps  it  was  in- 
sufficient to  satisfy  a  municipal  law  contravening  the 
law  of  nations,  a  rule  of  court,  a  British  statute,  an 
Order  of  Council,  &c.  And  if  they  proceeded  upon 
the  ground  of  good  prize,  it  is  not  shewn  whether 
she  became  a  good  prize  for  resisting  search,  for  vi- 
olating blockade,  or  for  any  other  cause,  just  or  un- 
just. That  the  want  of  proof  did  not  falsify  the 
warranty,  nor  preclude  the  insured  from  showing 
the  neutrality  of  his  property ;  and  that,  admitting 
the  conclusiveness  of  the  warranty  as  to  the  policy 
upon  the  eleven  negroes,  the  policy  upon  the  fifty 
negroes,  and  upon  the  schooner,  could  not  thereby 
be  affected. 
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2nd,  Because  his  honour  the  judge  charged  the  Chabim. 
jury  contrary  to  law:  that  the  plaintifT  was  not  en-  May,i8i3. 
titled  to  any  freight  for  the    brig  Euphemia,  be-  ^^^^^^^^ 
longing  to  himself,  because  her  freight  hsid  not  been       v. 
insured ;  whereas  the  plaintiff  did  not  contend  that  qoip.  ^"'" 
he  was  entitled  to  freight,  quoctd  freight,  but  that 
he  had  a  right  to  receive  a  reasonable  compensation 
for  the  hire  of  his  ship,  employed  for  the  benefit  of 
the  insurers. 

3rd,  Because  the  jury,  upon  the  first  and  third 
policies,  found  verdicts  for  the  defendants,  contrary 
to  law  for  the  reasons  set  forth  in  the  first  ground. 

4th,  Bemuse  the  jury,  upon  the  2nd  policy,  found 
only  8856  60  for  the  plaintiff,  when,  agreeably  to 
law  and  the  evidence  adduced,  they  should  have 
found  a  verdict  for  83356  60,  including  the  sum 
demanded  for  the  h>re  of  the  Euphemia. 


\ 


5th,  Because  the  verdict  was  in  other  respects 
eontraryto  kiwand  evidence,  and  without  evidence. 


CoLGOCK,  I.  In  deciding  this  case,  a  doctrine, 
which  has  been  agitated  with  great  ability,  in  the 
different  courts  of  the  United  States,  as  well  as 
those  of  England,  is  brought  to  our  view ;  and  it  is 
a  subject  of  great  astonishment  to  observe  the  con- 
trariety, as  well  as  vibration  of  opinion  which  has 
existed  on  it.  Before  I  proceed  to  give  my  opinion 
•h  this  case,  I  can  but  regret,  that  a  case  has  been 
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Cuxtur  decided  in  our  court  on  the  conclusiveness  of  the 
Iiay»i8i3.  sentence  of  a  foreign  court  of  admiralty^  for  had  I 

not  been  restrained  by  that  decision^  ( Walter  and 

Payne  vs.  Bethune,)  I  should  have  been  disposed 
Cev^.    *'  to  say  at  once,  that  they  should  have  no  weight 

with  us.     That  they  should  not  be  considered  as 

conclusive  in  any  respect  whatever. 

When  I  read  the  opinion  (^  some  of  the  most 
distinguished  men  who  ever  graced  the  English 
hench^  in  which  they  deplore  the  comity  which  has 
given  such  effect  to  these  sentences,  and  particu- 
larly, thjit  of  Lord  JEllenbaraugh  in  two  very  late 
cases  {lUher  and  Oglt^  and  Donaldson  and  Thomp- 
9ony)  in  which  he  says^  '^  the  comity  by  which  these 
sentences  arc  jreceived  is  overstrained,'^  and  that 
he^  like  Lord  TJmrhWy  shall  die  in  the  belief  that 
they  ought  never  to  have  been  admitted ;  that  Aey 
rest  on  the  authority  in  Showery  {Hughes  vs.  Car^ 
neliusj)  8nd  vol.  232.  which  does  not  fully  support 
them,  and  that  the  practice  of  receiving  them  often 
leads  in  its  consequence  to  the  greatest  injustice* 
^  Campbell,  419.  429.  When  add  to  this  the  conduct 
of  the  two  great  belligerents,  who  Jiave  long  since 
ceased  to  regard  the  laws  and  usages  of  nations^  and 
from  some  cause  or  other  have  subjected  almost  ev* 
ery  neutral  vessel  which  navigates  the  ocean  to  ccm^ 
demnation*  When  I  discover  in  the  admiralty 
courts  of  France  but  an  echo  of  the  sovereign's  will, 
and  advert  to  the  open  and  avowed  declaration  of 
3ir  Wm.  Scatty  who  has  said  he  would  be  governed 
in  his  decisions  by  the  Orders  in  Council^  I  cannot 
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but  conceive  that  we  are  suffering  the  interests  of  cha»m». 
our  fellow  citizens  to  be  sacrificed^  m  permitting  May,i8is. 
the  decisions  of  such  tribunals  to  weigh  a  feather.  ^T^'"'^^^^ 
I  should  be  reluctant  to  innovate  upon  any  of  the       v. 
established  doctrines  of  the  maritime  law^  but  in  a  cow.  '* 
case^  in  which  it  is  obvious  that  the  principles^  upon 
which  the  doctrine  was  formerly  established^  cease 
to  exist,  I  think  we  cannot  correctly  say  that  the 
doctrine  itself  exists,  ^^  cessante  ratione  cessat  et 
ipsa  lexJ^     Although  it  may  have  been  proper  to 
pay  some  respect  to  the  decision  of  tribunals  which 
were  governed  by  the  laws  of  nations,  and  a  due  re- 
gard to  the  rights  of  neutrals  who  might  be  found 
on  the  high  seas,  it  certainly  is  not  proper  to  re- 
spect the  decisions  of  those  who  botJi  by  their  lan- 
guage and  acts  declare  that  they  are  no  16nger  gov- 
erned by  any  known  or  permanent  standard  of  jus- 
tice.    Independent  of  the  existing  state  of  things, 
I  think  so  much  favour  should  not  be  shewn  to 
courts,  in  which  the  judges  hold  their  seats  at  the 
will  of  those  who  appoint  them,  in  which  the  par- 
ties interested  are  sworn,  and  in  which,  according 
to  the  opinion  of  iudge  Cooper,  the  income  of  the 
judge  depends  in  a  great  measure  on  the  number  of 
condemnations. 

While  I  regret  that  any  countenance  has  been 
given  to  the  sentences  of  these  foreign  tribunals,  I 
l^joice  to  find  that  it  has  not  been  carried  to  the 
length  contended  for  on  the  present  occasion,  and 
to  which  it  has  been  carried,  in  some  of  the  cases 
which  are  to  be  found  in  the  English  books. 
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gbaui0«  The  question  now  before  us  is,  "  Has  the  war- 
Hay,i8i3.  ranty  of  neutrality  in  the  policies  been  falsified  ?'' 
A  condemnation  as  good  and  lawful  prize  is  produ- 
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V.  ced  in  evidence  of  this.  We  are  gravely  told,  that 
coMF.^"'  ^^  authorities  produced,  should  regulate  us  in  this 
respect.  That  it  is  the  decided  doctrine  in  Eng- 
land, that  a  condemnation  as  good  and  lawful  prize 
is  tantamount  to  a  condemnation  as  enemy's  prop-^ 
erty.  This  cannot  be  the  case ;  and  the  latest  and 
best  authorities,  in  my  opinion,  prove  that  it  is  not 
so. 

I  should  not  have  thought  it  necessary  to  cou- 
sider  what  was  the  English  doctrine,  at  the  present 
day,  in  this  respect,  had  it  not  been  that  one  of  the 
counsel  contended  strenuously,  that  we  were  bound 
to  decide  according  to  the  English  law,  on  account 
of  some  such  agreement  in  the  policies.  Supposing 
this  to  be  the  case,  I  shall  merely  refer  to  MarshcUl^ 
p.  411.  "  The  sentence  is  only  conclusive  as  to 
the  points  which  it  professes  to  decide."  And  the  two 
cases  already  referred  to,  decided  by  Lord  BUen- 
borough  as  late  as  1808, — 1  Campbell,  418.  429. 
which  decisions  were  not  known,  it  appears  to  Mr. 
Justice  Cooper  when  he  delivered  his  very  elabor- 
ate opinion  in  the  case  of  Dempsee  vs.  Insurance 
Company  of  Philadelphia.  But  I  shall  never  be 
induced  by  any  authority,  however  respectable,  to 
give  my  assent  to  what  JL  conceive  to  be  so  grossly 

absurd.     If  there,  were  no  other  grounds  of  con- 
demnation than  that  of  enemy's  property,    there 

might  be  some  reason  for  the  doctrine,  but  when  we 
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know  that  Vessels  are  daily  condemned  on  other  Cuu>*- 
grounds,  to  say,  that  these  courts  shall  be  presumed  May.isis. 
to  have  decided  on  this  alone,  may  suit  the  interest  ^•^^'"'"^^ 
of  underwriting  nations,  and  agree  with  their  no-       ▼. 
tions  of  right ;  but  I  humbly  conceive  that  it  is  not  ciio.^*' 
in  unison  with  our  pnnciples,  nor  with  the  princi* 
pies  of  justice.     When  we  consider  that  the  admi- 
ralty courts  are  not  deciding  on  the  rights  of  the 
insured  in  that  character,  but  that  it  is  enough  in 
them  to  decide  that  the  vessel  or  cargo  is  good  and 
lawful  prize,  (the  contest  being  between  the  owners 
and  captors,)  is  it  not  absurd  in  the  extreme,  to  say 
the  court  has  decided  upon  a  certain  ground,  and 
upon  that  alone,  which  in  fact  may  never  have  been 
before  them  ? 

t  \ 

As  far  as  the  doctrine  has  been  decided  in  our 
courts  the  weight  of  authority  is  against  the  defend- 
ants. In  Mayley  vs.  Shattuckj  Cranchy  488.  Mr« 
Justice  Marshall  says,  *'  these  decisions  have  never 
been  held  to  establish  any  particular  facts,  without 
which  the  sentence  may  have  been  rightly  pronoun- 
ced/^ 

I  cannot  avoid  remarking  that  in  most  of  the  ca- 
ses which  have  been  discussed  onr  this  doctrine, 
there  has  appeared  a  strong  disposition  in  the  parties 
concerned,  and,  in  some  instances,  in  the  judges  to 
look  into  the  grounds  of  decision  in  the  admiralty 
courts.  In  the  first  case,  in  which  this  doctrine  was 
suggested  by  Lord  Mansfield^  {Bernard  vs.  Mot- 
teauXf)  he  had  the  proceedings  of  the  court  before 
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cuBut-  iijn^    ^Q([  Jq  t}|(  case  now  before  as,  although  the 
Ifay,i8i3.  defendants  relied  on  this  doeirine^  they  by  tome 
^'^'^'^'^^  means,  got  into  the  merits  and  grounds  of  the  dc- 
V.      cision  of  the  court  of  admiralty,  for  one  of  the  coun- 
cix^.     '  sel  travelling  wide  of  the  conclusion  of  the  sentence, 
says  that  proper  papers  were  wanting  as  to  the 
eleven  negroes,  and  it  was  an  attempt  to  mask  en- 
emy^s  property.    Upon  the  whole,  I  am  of  opinion^ 
that  the  decision  of  the  presiding  judge  was  incor- 
rect in  this  respect,  and  that,  th^^fore^  a  new  trial 
should  be  granted. 

As  to  the  case  in  which  the  verdict  was  given  for 
the  plaintiff,  I  am  also  of  opinion  that  a  new  trial 
should  be  granted ;  for  if  entitled  to  recover  at  all^ 
he  has  certainly  not  recovered  as  much  as  was  due 
to  him.  After  abandonment  the  insured  is  to  be 
considered  as  agent  for  the  insurers  without  instruc-* 
tions.  5  Johnson f  324.  And  if  he  exercise  a  sound 
discrotion,  he  is  entitied  to  recover  what  expense 
he  may  have  sustained  on  account  of  the  underwri* 
ters.  And  here  it  appears  that  such  a  discretion 
was  exercised ;  for  the  negroes  brought  more  in 
New-Orleans,  than  could  have  been  obtained  for 
.  them  in  Nassau.  The  insured  are  therefore  entitled 
to  the  freight  of  the  Euphemia,  I  am  of  opinion^ 
that  the  motion  should  be  granted. 


NoTt,  J.  The  importance  of  th'is  case  is  not  derived 
from  the  novelty  of  the  question ;  nor  its  difficulty 
fh>m  want  of  all  the  light  the  subject  is  capable  of. 
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Fop  it  has  been  so  ably  argued  and  fully  considered  chaam. 
both  in  Europe  and  America^  that  a  person  need  only  Ma}  ,1813 
give  an  opinion  on  either  sidej  and  the  reasons  on  ^^^^^"^^^ 
v^hich  that  opinion  is  founded  will  at  once  appear  fa- '      ▼. 
miliar  to  every  lawyer.  But  it  is  rendered  important  cow. 
by  the  great  interest  the  whole  world^I  may  almost  saly^^ 
has  lately  taken  in  it^  and  tlie  effect  the  ultimate  de- 
cisions of  the  courts  in  the  United  States  may  have 
on  the  mercantile  interest^  not  only  of  America,  but 
all  the  nations  of  Europe,  with  whom  we  have  com- 
mercial relations ;  and  its  difficulty  occasioned  by 
the  conflicting  opinions  of  the  ablest  judges  and 
lawyers  in  England  and  the  United   States.      A 
difficulty  not  a  Kttle  enhanced  by  the  doubt  expres- 
sed by  some  able  judges,  of  the  correctness  of  decis- 
ions, to  the  binding  efficacy  of  which  they  feel  bound 
to  submit* 

The  question  whether  the  sentence  of  a  foreign 
eourt  of  admiralty  shall  be  conclusive  in  any  case  on 
a  policy  of  insurance,  is  not  now  before  us.  This 
court  has  already  decided,  that  it  is  so,  wherevei* 
goods  are  condemned  as  ^^  Enemies'  property.'^ 
Which,  I  understand,  to  mean  that  it  is  conclusive 
as  to  every  thing  it  professes  to  decide^ 

Not  having  been  a  member  of  the  bench  when 
that  decision  took  place,  I  shall  give  no  opinion  up* 
on  it ;  but  shall  consider  myself  bound  by  it,  until 
those  of  my  brethren  who  then,  or  now,  concur  in  it, 
shall  feel  disposed  to  review  their  opinions.  That  de- 
cision appears  conformable  to  the  settled  doctrine  in 

50 


394  JUDICIAL  DECISIONS  IN  THE 


Cbabxbs-  EDgknd.    But  that  it  will  be  reconsidered  both  iti 
If>y»i8i3.  England  and    the   United   States^  I  entertain  na 

doubt.    Whether  it  will  be  reversed  or  not^  I  will 

not  pretend  to  determine. 

But  the.  modern  innovations  made  by  the  belKger* 
ent  nations  of  Europe  on  the  laws  of  nations.  In- 
deed^ I  may  say^  the  total  disregard  th^  have 
shewn  to  all  the  natural  and  moral  obligations  by 
which  nations  have  heretofore  been  governed  will 
not  only  require  a  review  of  opinions  bottomed  oa 
principles  which  no  longer  govern ;  but  will  author- 
ise a  departure  from  the  most  solemn  decisions^ 
founded  on  reasons  which  no  longer  exist.  I  can  not 
believe  that  the  English  judges  will  suffer  the  shac- 
kles of  former  decisions  long  to  chain  them  down  to 
a  blind  and  passive  obedience  to  decrees^  founded 
on  evidence  unsatisfactory  to  an  honest  mind.  Judge 
Grossy  3d  Bos.  ^  Pull.  499.  ^'  manifestly  unjust.^^ 
Heathp  Justice^  do.  ^^  founded  on  A%erine^  or  worse 
^^  than  Algerine  principles^  and  making  the  law  a 
•^  stalking  horse  for  piracy.^'  Ld.  Ktnyon^  ID  ^.J5?. 
696.  ^^  proceeding  on  a  system  of  plunder'^  Do.  Pol^ 
lard  ^  BeUj  SB.  ^  E.  Neither  wUl  the  American 
tribunals  be  more  disposed  to  respect  the  sentences  of 
courts^  where  the  judges'  salaries  depend  in  a  great 
measure  on  the  number  of  condemnations  and  their 
commissions ;  on  the  opinion  of  an  executive  whose 
will  is  law^  and  with  whom  power  is  right.  Or 
of  courts  where  executive  decrees  are  considered 
in  relation  to  the  laws  of  nations^  as  the  acts  of  Par- 
liament are  to  the  common  law.  Case  of  the  Ihx, 
30th  Mareh,  1811,  Sir  fF.  Scott 
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But  at  present,  that  question  is  considered  as  put  ^'^^*' 
to  rest.    And  the  only  question  submitted  to  the  M«y,i8i3. 
court  is,  whether  a  condemnation  as  **  good  and  law-  ^^^^ 
ful  prize,"  is  tantamount  to  a  condemnation  as  "  en-       *■ 
cmy's  property."  oni. 

Before  I  proceed  to  a  particolai 
this   question,   I   would   observe  1 
judges  do  not  now  submit  to  the 
foreign  sentences  because  the  pril 
but  because  they  feel  bound  by  : 
tions.     Lothian  and  Hendeison,  3rd  Boa.  and  PiUl, 
499.     Fisher  and  Oggle,  1    Campbell     If  there- 
fore it  can  be  shown  that  these  deoinons  are  founded 
on  reasons,  which  do  not  authorise  the  conclusions 
drawn  from  them,  it  will  at  least  prove  that  we  are 
not  hound  to  carry  the  doctrine  further  than  it  has 
already  been  carried. 

The  reasons  given  by -the  English  judges  why  the 
sentence  of  a  foreign  court  of  admiralty  ought  to  be 
conclusive  in  an  action  on  a  pt^oy  c^  insurance,  are 
Ist,  Becanse  all  ^  world  are  parties,  and,  there- 
fore, aN  persoiu  ought  to  be  concluded  by  it.  Lord 
Mmufield,  Bemardi  and  Matheaux,  Doug.  554. 
Fork.  355.  2nd,  Because  Uiair  deoisons  are  gov- 
erned by  the  laws  of  nations,  or  ^e  obligation  of 
treaties.  Lord  Kmyorij  Deaoner  vs.  Ewer,  Park. 
360.  PoUard  and  BeU,  8  D.  and  E>  437.  3rd, 
Because  it  is  a  comity  dne  to  nations.    5  Eaat,  99. 

With  regard  to  Uie  &vt^  the  conclusion  perhaps 
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esABUf -  <^Quid  follow  if  the  premises  were  true.  But  it  10 
Kaj,1813.  not  a  fact  that  all  the  world  are  parties.  The  un-* 
derwriters  aever  are  a  party  to  a  suit  between  the 
captors  and  the  insured.  And  the  captors  are  nev* 
coKF.  *'*  er  a  party  to  the  suit  on  the  policy.  To  use  the 
words  of  judge  Cooper,  (71)  ^*  the  nature  of  the  ac- 
^'  tions  is  different ;  one  is  a  questkia  of  piue^  and 
^'  the  other  assumpsit  founded  on  contract ;  the 
^^  parties  are  different ;  the  law  is  different ;  the 
^^  testimony  is  different ;  the  judgment  to  be  pro- 
'^  nounced  is  dilferent^  and  the  effect  of  it  is  differ- 
^^  ent/' 

Hie  second  is^  that  courts  of  admiralty  Alway$ 
proceed  according  to  the  laws  of  nations  and  trea* 
ties.  But  this  again  is  not  correct.  The  courts  of 
every  nation  feel  bound,  and  are  always  governed  Vf 
their  own  municipal  laws  and  decrees,  although  they 
contravene  the  laws  of  nations.  In  the  case  of 
Mayne  and  Walter,  Parke,  362.  the  ship  was  war- 
ranted to  be  Portuguese,  and  taken  by  a  French 
privateer,  and  condemned  as  good  and  lawful  prize, 
because  she  had  an  English  supercargo  on  board.  But 
Lord  Mansfield  declared  it  to  be  an  arbitrary  and  op- 
pressive regulation,  contrary  to  the  laws  of  nations ; 
and  that  the  party  ought  net  to  be  concluded  by  it.  A 
violation  of  the  late  Milan  and  Berlin  decrees^  or  the 
British  orders  of  Council,  would  afford  to  their 
courts  as  good  a  ground  for  the  condemnation  of  a 
neutral  vessel,  as  the  violation  of  the  laws  of  nations ; 
and  the  obligation  of  treaties  is  as  little  regarded. 
The  decisions  of  the  English  courts,  that  the  muni^ 
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cipal  regulations  of  any  one  nation  are  not  obligatory  chx»lm. 
on  other  nations^  and  that  the  sentences  of  courts,  May,  i  sis. 
made  in  pursuance  thereof  are  not  conclusive  in  an  ac- 1^**^^^^**^ 
tion  on  a  policy  of  insurance,  at  once  contradicts  the        v. 
opinion  that  courts  of  admiralty  always  proceed  ac-  comt. 
cording  to  the  laws  of  nations.     Indeed,  Lord  Ken- 
yon,  in  the  case  above  mentioned,  {Pollard  &  Bell,} 
says  of  the  French  courts,  that  they  proceed  on  a 
system  of  plunder.     And  I  presume  the  English 
courts  will  no  longer  pretend  that  the  laws  of  na* 
tions  form  the  rules  of  decision  in  their  courts  of  ad** 
miralty,  since  the  declaration  of  Sir  William  Seottp 
that  the  orders  of  the  king  and  council  are  to  the 
laws  of  nations  what  acts  of  parliament  are  to  the 
common  law. 

But,  3rd,  Finding  that  neither  of  the  foregoing 
reasons  would  bear  them  out,  it  is  said,  that  it  is  a 
comity  due  to  nations  to  respect  the  decisions  of 
their  courts.  I  understand  comity  to  mean  respect, 
or  what  between  individuals  would  be  called  civility 
or  politeness.  But  it  is  to  be  observed  that  it  is 
only  the  British  courts,  and  those  of  the  United 
States  that  are  governed  by  this  ^^  comity.^^  And 
if  the  charges  made  by  the  English  Judges  on  the 
French  tribunals,  "  that  they  proceed  on  a  system 
^^  of  plunder ;''  ^^  -on  principles  manifestly  unjust ;'' 
^'  on  Algerine  and  worse  than  Algerine  principles  ;'^ 
^^  making  the  law  a  stalking  horse  for  piracy  ;^^  that 
when  they  shall  learn  that  the  manner  of  wording 
their  sentenj^^  does  not  render  them  conclusive, 
they  will  adopt  €uch   phraseology  as  will  render 
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ctAEcn.  them  So  witliout  regard  to  the  real  grounds  of  con- 
iiRy,i3is.  demnatioa.  1  Campbell,  429.  I  say^  if  those  cfaiir- 
ges  are  true^  the  French  courts  have  certainty 
forfeited  all  claim  to  respect^  and  if  we  examine  the 
American  cases^  we  shall  be  led  to  conclude  that  the 
decisions  of  many  of  the  English  courts  are  endtled 
to  but  little  more  regard. 

None  of  the  reasons  then  on  which  the  decinons 
of  the  British  courts  have  been  bottomed^  wiU  sup- 
port their  opinions*  The  time  was  when  the  laws 
of  nations  were  respected^  and  when  treaties  were 
regarded  as  imposing  some  obligations  <m  nations. 
The  time,  was  when  even  in  En^and  and  France 
were^  or  at  least;  affected  to  be,  governed  by  the 
rules  of  common  honesty,  and  their  courts  of  achm* 
i*alty  influenced  by  a  sense  of  moral  morality,  «iid 
when  courts  of  admiralty  actually  did  proceed  accor- 
ding to  the  laws  of  nations,  and  the  obligations  of 
treaties,  then  indeed,  such  comity  might  be  dne 
to  them.  Then,  each  nation  stood  in  relation  to  the 
^ther  as  different  districts  of  the  great  republic  of 
nations,  governed  by  one  great  uniform  system  of 
laws.  In  that  view^  probably,  it  was,  the  subject 
was  considered,  when  it  was  said,  adl  the  world 
were  parties,  ^^  sed  tempora  mutanturJ^ 

I  have-  already  shewn  that  even  Sir  fflUiam 
Scott,  the  great  oracle  of  maritime  law,  and  of  the 
law  of  nations,  who,  like  Lord  Coke,  was  thought  to 
be  not  merely  the  expounder  of  the  law,  but  the 
law  itself;  and  who  <mce  professed  to  make  the  laws 
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id  nations  tbe  rule  of  his  decisions^  finding  that  he  ^^*^ 
must  give  up  his  place  or  his  opinion^  has  had  the  ^^y»^^^^' 
weakness  to  surrender  his  principles  and  an  immor-  b^„y 
tal  fame^  to  sordid  interest.    Tor  while  he  reads       ▼• 
the  laws  of  nations  through  the  instructions  of  his  Coiv. 
^vernmenty  it  is  the  will  of  the  executive^  and  not 
the  law  that  governs. 

Indeed^  the  English  common  law  judges  are  so 
well  satisfied  that  the  reasons  on  which  the  decisiofls 
of  their  courts  profess  to  be  founded^  will  not  bear ' 
them  out^  that  they  do  not  now  pretend  to  make 
them  the  grounds  of  their  present  decisions.  Their 
language  is  ^^  stare  decUinJ^  Lothian  and  Hen- 
derson 3  Bos.  and  PtUl.  499.  They  acknowledge 
tiiat  they  fbllow  those  decisions  only  because  the  law 
haa^been  too  bug  settled^  to  be  now  shaken.  Lord 
Eilenborougk  says  it  is  by  an  overstrained  comity 
that  these  sentences  are  received  as  conclusive  evi- 
dence of  the  facts  which  they  positively  aver ;  and 
that  like  Lord  TTiurlotv  he  shall  die  in  the  belief 
hat  they  ought  never  to  have  been  admitted.  1 
CampbeUf  429.  I^  therefore^  repeat  again  that 
finding  these  decisions  no  longca*  governed  by  prin* 
ciples  which  formerly  prevailed^  and  that  the  reasons 
on  which  their  former  decisions  were  founded,  no 
longer  exist,  they  will  not  only  review  those  decis- 
ions^  but  will  reverse  them,  if  other  good  reasons 
eannot  be  found  for  their  support. 

But,  without  disturbing  the  decisions  as  far  as 
they  have  gone,  let  us  proceed  to  the  question  im- 
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^^o»**'  mediately  before  us,  and  enquire  ^whether  to  con- 
Biay>i8ts.  demn  a- vessel  ^^  as  good  and  lawful  prive^''  is  tanta^ 
mount  to  a  condemnation  as  ^^  enemy's  property/^ 

This  question  may  be  considered  in  a  two  fold 
point  of  view.  1st,  Whether  it  is  implied  by  the 
terms  of  the  decree  that  it  is  enemy's  property. 
2nd,  Whether  it  has  been  so  decided  by  any  courts 
whose  decisions  we  ought  to  respect,  and  by  which 
we  ought  to  be  governed^ 

With  regard  to  the  first,  if  there  are  other  causes 
of  condemnation)  than  that  the  property  belongs  to 
an  enemy,  which  would  make  it  good  and  lawlful 
prize,  then  condenming  it  for  such  cause  does  not 
necessarily  imply  that  it  is  enemy's  property.  Yet 
it  would  be  condemned  as  ^^  good  and  lawful  prize." 
If  the  decree  always  set  forth  the  grounds  and  rea- 
sons of  the  condemnation,  the  difficulty  would  be 
Removed.  But  we  shall  find  that  no  reasons  will 
ever  be  given,  if  it  should  be  held,  that  a  condem- 
nation as  good  and  lawful  prize,  without  any  rea- 
sons, should  lead  to  an  inference  that  it  was  enemy's 
property,  and,  therefore,  the  decree  conclusive. 

It  has  already  been  shewn  that  a  violation  of  any 
municipal  decree  or  law,  however  oppressive  and 
unjust  it  may  be,  is  as  good  a  cause  of  condemnation 
as  that  the  property  actually  belongs  to  an  ene^ 
my.  Of  this  the  case  of  Mayne  and  Walter  is  in 
point.  So  we  have  seen  that  the  violation  of  the  late 
French  decrees,  or  British  orders  of  council^  is  con- 
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tidered  in  their  courts  as  (rood  a  -cause  for  condeu-  c***"*- 
nation  as  the  violation  of  any  treaty  or  law  of  nations.  Maj.isis. 
And  the  decree  of  course  declares  the  property  to  ^^^^^^ 
he  good  and  lawfiil  prize.    Nothings  therefore^  is       «' 
more  obvious  than  that  a  condemnation  as  ^^  good  and  covr. 
lawful  prize^^'  does  not  necessarily  iai]^y  that  it  is  en- 
emy^s  property. 

at 

We  may  then  admit  a  decree,  condemning  goods 
jas  enemy's  property,  to  be  conclusive,  and  yet  admk 
an  investigation  of  the  grounds  of  condemnation  as 
^^  good  and  lawful  prize/^  without  any  inconsistency^ 
And  it  appejatrs  to  me  absurd  to  say,  that  a  deci^ee 
shall  not  be  conclusive^  where  reasons  are  given 
V^hich  do  not  authorise  it,  and  yet  admit  it  to  be  so^ 
where  the  grounds  of  condemnation  are  the  same, 
merely,  because  the  grounds  are  not  stated  in  the  de* 
cree.  I  am  of  opinion,  therefore,  tiiat  a  decree  of 
<k)ndemnat]on  as  ^^  good  and  lawful  prize,''  without 
giving  any  reasons  to  justify  that  decree  ought  not 
to  be  conclusive,  unless  the  law  has  -been  so  settled 
by  decisions  which  we  are  bound  to  respect,  and  by 
which  wfc  ought  to  be  governed*   There  does  hot  ap-  ' 

pear  to  have  been  any  decision  of  this  court  on  the 
point.  In  the  opinion  given  in  the  case  of  fVattan  & 
JDagan  vs.  Bethune,  it  is  said,  such  a  decree  is  not 
conclusive.  But  that  perhaps  ought  to  be  considered 
as  the  opinion  of  an  individual  judge,  ahd  not  the 
opinion  of  the  court,  because  the  point  was  not  then 
before  the  court.  But  it  is  sufficient  for  my  pur- 
pose to  say,  it  decides  nothing  as  regards  the  princi- 
pal case;  and;  as  far  as  it  is  to  be  regarded,  accords 
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CsABLtt.  ^jtii  jj^j  opiniouon  that  point.  In  the  case  of  Salona 
May, 1813.  yg.  WoodmoSy  Parkcj  36^.  lAor^MawJield  held  a 
^^^^^^^^  sentence  of  condemnation^  as  ^^good  and  lawful  prizc,^' 
y-  conclusive^  although  no  special  ground  was  stated* 
Coju.  '  But  in  the  case  of  Calvert  and  Boumlk^  7th  D.  ^  E^ 
523;  Judge  Laurence  says^  that  ^'  if  it  is  ambiguous, 
or  it  does  not  appear  on  the  face  of  the  sentence,  ou 
what  ground  they  proceeded,  then  we  may  receive 
evidence  to  shew  what  were  the  grounds  of  the  de- 
cision abroad."  And  in  the  case  of  Ihher  and 
Oggkf  I'  Campbell^  418.  the  sentence  was  held  not 
to  be  conclusive.  That  was  an  action  on  a  policy  of 
insurance  on  the  Juno,  represented  as  an  American 
ship,  which  had  been  condemned  in  a  French  court 
of  vice-admiralty  in  Martinique,  The  sentence  of 
condemnation  was  in  these  words,  ^^  that  it  resulted 
evidently  from  the  papers  on  board,  that  the  expedi- 
tion of  the  said  ship  Juno,  her  cargo,  and  the  ope. 
rations  of  her  captain  on  the  coast  of  Africa,  were 
for  account  of  the  brothers  Geddes,  merchants  of 
London,  who  had,  to  mask  the  English  property  of 
this  outfit,  borrowed  the  American  flag  and  passport 
of  the  said  ship  Juno,  and  taken  for  their  agent  and 
partner  in  this  expedition  captain  Msher,  furnished 
with  a  certificate  of  citizen  of  the  United  States.  It 
then  goes  on  to  condemn  ship  and  cargo  as  ^^  good 
and  lawful  prize,''  without  stating  any  specific 
grounds  for  the  condemnation.  Lord  Ellenhorough 
said,  ^'  we  shew  sufficient  respect  for  French  sen- 
tences, if  we  attach  credit  in  our  courts  to  what 
they  distinctly  say.  .  It  is  often  painful  to  go .  this 
length,  considering  the  piratical  way  in  which  they 
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proceed.    But  this  sentence  does  not  say  that  the  •***^"' 
ship  was  not  American,  and  it  is  not  to  be  consid-  Mt>  ,1813 
ered  as  evidence  of  what  it  does  not  specifically  af- 1|^,^^^ 
firm.     A  verdict  was  found  for  the  plaintiif ;  and       v. 
on  a  motion  for  a  new  trial  he  says,  ^^  It  is  by  an  coxf. 
overstrained  comity  that  these  sentences   are  re- 
ceived as  conclusive  evidence   of  the  facts  which 
they  positively  aver,  and  on  which  they  specifically 
profess  to  be  founded.'^    The  other  judges  were  of 

the  same  opinion,  and  a  new  trial  was  refused. 

• 

The  English  decisions  then  on  the  point  appear 
to  be  both  ways ;  but  the  most  modern  are  against 
the  conclusiveness  of  foreign  sentences,  where,  the 
property  is  condemned  merely  as,  ^^  good  and  lawful 
prize,'^  and  where  there  is  no  specific  ground  of  con* 
demnation  stated.  And  such  is^  the  modern,  belfi- 
gerent  code  as  affords  no  ground  to  extend  the  com- 
ity of  nations.  Treaties  and  the  law  of  nations  af- 
ford no  security.  It  is  truly  said  ^^  that  in  the  ini- 
quitous conflict  between  British  orders  and  French 
decrees,  scarcely  a  vessel  navigates  the  ocean,  that 
i^  not  subject  to  the  denomination  of  ^^good  and  law- 
ful prize'^  upon  the  text  of  the  new  belligerent  code. 
Scarcely  one  escapes  the  rapacious  grasp  of  the 
British  or  French  cruisers,  which  like  so  many  rob- 
bers infest  the  high  road  of  notions.  And  an  insa- 
tiable court  of  admiralty  stands  forever  open*  to 
seize  upon  its  prey,  "  sed vestigia  nulla  retrormm.^^ 
And  if  one  fortunately  escape  condemnation,  *^  /ueret 
lateri  lethalis  arundo.^^  The  delay,  the  expense, 
the  vexation  attending  triaf,  are  often  worse  than 
condemnation. 


*: 
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CmiMaM-  From  this  view  of  the  subject^  I  have  come  to  the 
Mfty»isi3.  conclusion^  that  the  decree  of  a  foreign  court  of  ad- 
^^"^^^^^  miralty  condemning  a  vessel  or  cargo^  as  good  and 
g  ^'  lawful  prize^  without  assigning  the  grounds  and  rea-* 
Covf,  *  sons  of  that  decirton^  ought  not  to  be  conclusive  in 
an  action  on  a  policy  of  insurance.  And,  therefore, 
a  flew  trial  ought  to  be  granted  in  this  case. 


SmitHi  J.  The  first  policy  on  the  sehoolier 
Lucy,  and  the  second  policy  on  the  fifty  negroes,  a 
part  of  her  cargo,  are  both  so  intimately  connected 
with  the  third  policy,  on  the  eleven  negroes,  and 
their  fate  so  interwoven  therewith,  that,  believing  as 
I  do,  the  sentence  of  condemnation  of  the  court  of 
vice-admiralty,  at  Nassau,  is  conclusive  to  falsify 
the  warranty  of  neutrality  of  that  part  of  the  cargo, 
I  shall  without  further  investigation,  upon  that  groud 
alone,  object  to  a  new  trial  on  the  first  and  second 
policies.  It  will  necessarily  result,  therefore,  that 
we  bestow  some  more  attention  on  the  tUrd  verdict 
given  on  the  third  policy. 

The  defendants  counsel  in  this  case  contended  that 
they  were  not  liable  on  the  policy,  because  it  was , 
vacated  by  the  sentence  of  condemnation  in  the  vice- 
admiralty  court,  which  completely  falsified  the  war- 
ranty of  neutrality. 

On  the  part  of  the  plaintiff  it  was  contended,  that 
the  sentence  of  condemnation  was  not  conclusive,  and 
that  he  ought  to  be  admitted  to  go  into  proof,  in  the 
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Court  of  Common  Pleas^  to  shew  the  neutrality  of  ^^"•' 
the  property.     In  support  of  this  position^  the  au-  Biay,i8i9. 
thority  of  Fisher  and  Ogle,   1  Campbell,  418,  was  ^^]^^ 
relied  on,  where  Lord  EUenboraugh  says,  ^^  he  must       ▼• 
look  to  the  adjudicative  part  of  the  sentence,  and  cw. 
there  he  finds  nothang  distinctly  stated  as  to  the  ship 
or  her  cargo  i^ot  being  American,''  &c.    From  this 
opinion  it  is  argued,  that  the  judges  in  the  English 
courts,  where  it  is  said  this  doctrine  of  the  conclu-  ' 
siveness  of  a  foreign  sentence  originated,  have  them- 
selves  abandoned  it )  and  that  they  now  allow  these 
fientencea  to  be  opened  in  actions  between  the  insur- 
ed  and  insurer,  in  order  to  examine  if  the  condemn 
nation  has  proceeded  on  the  laws  of  nations,  or  on 
such  treaties  between  particular  nations  as  have  been 
engrafted  upon  them,  as  well  as  to  give  the  insured 
All  opportunity  to  prove  the  neutrality  of  the  prop- 
erty, which  was  formerly  denied  to  the  insured. 

It  WW?  to  be  wished  that  the  reporter  in  this  case 
had  been  a  little  more  copious.  It  appears  to  me 
that  the  shart  view  which  he  has  given  of  it,  and 
the  grounds  on  which  the  decision  went,  is  too  lim- 
ited to  authorise  us  in  saying  that  it  ought  to  control 
all  former  decisions  on  the  same  subject.  I  cannot 
easily  be  brought  to  believe,  that  the  English  courts 
have  now  for  the  first  time  opened  their  eyes  upon 
the  correctness  of  this  doctrine,  and  are  themselves 
beginning  to  correct  the  error.  Nor  could  I  easily 
be  brought  to  believe  that  there  is  more  honesty,  or 
more  learning  on  the  Eo^ish  bench  at  this  ti 
than  what  has  existed  there  since  the 
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CttABLw.  Lord  Holt  came  on  it.  We  have  no  reason  to  be- 
Iiay,i8t3.  lieve^  that  the  British  courts  have  at  any  time  been, 
more  under  thejnfluence  of,  or  had  stronger  indace- 
V.  ments  to  corruption,  than  at  present.  Yet,  we  are 
CoMf .  "'  called  upon  to  believe  this  to  be  the  only  instance 
of  purity  to  be  found  in  the  system  of  English  ju- 
risprudence, upon  this  important  legal  question  : 
and  which  is  to  weigh  down  all  the  solemn  deci- 
sions of  Holty  Mansfield  J  and  other  eminent  judges 
for  more  than  a  century  back. 

In  addition  to  this  authority,  the  plaintiff's  coun- 
sel oiTers  the  opinion  of  Judge  Cooper ^  one  of  the 
late  judges  of  the  state  of  Pennsylvania,  given  in  the 
case  of  the  assignees  of  Brown  vs.  The  Inmrcmce 
Company  of  Pennsylvania.  This  opinion*  was  much 
relied  on  to  elucidate  this  question.  Yet,  notwith- 
standing its  celebrity,  and  notwithstanding  it  may  be 
correct  in  many  of  its  positions,  it  cannot  be  receiv- 
ed as  authority.  For  it  is  to  be  recollected,  that 
judge  Cooper  stood  alone  in  this  opinion,  and  that 
there  were  five  other  judges,  to  whose  opinions, 
much*  respect  no  doubt  is  due.  They  all  differed 
from  the  opinion  held  by  judge  Cooper.  Then,  so 
far  as  opinion  goes,  there  were  five  to  one  against 
him.  Therefore,  by  a  majority  of  five  to  one,  this 
important  question  is  settled  in  the  large  and  com- 
mercial city  of  Philadelphia,  and  state  of  Pennsyl- 
vania, that  the  sentence  of  a  foreign  court  of  admi- 
ralty directly  upon  the  point  of  neutrality  is  con- 
elusive,  in  an  action  between  the  insured  and  un- 
derwriter.   It  appears  to  me,  that  the  opinion  of 


STATE  OF  SOUTH-CAROLINA.  407 

judge  Cooper  is  too  critical  and  censorious^  and  not  ^'Jj?*""' 


s* 


sufficiently  dispassionate  for  a  fair  investigation.  He  May.isi 
mentions  the  cases  of  Pollard  vs.  Belly  and  Bird  ^^^^ 
vs.  Jippktony  to  prove  that  the  English  judges  have  «• 
shifted  their  grovad  and  varied  their  decisions.  But  Cow. 
it  will  be  founds  upon  looking  into  these  casesi  that 
the^^  afford  no  such  evidence  of  inconsistency.  The 
The  case  of  Pollard  vs.  Belly  was  brought  before 
the  Court  of  King's  Bench^  upon  a  case  stated  by 
the  parties^  in  which  the  grounds  were  specifically 
set  forth^  upon  which,  the  French  courts  of  admiralty 
had  founded  their  decree :  and  which  was  the  vio- 
lation of  a  French  ordinance  of  1778.  The  Court 
of  King's  Bench  did  not  arrive  at  this  ground  by 
letting  in  parol  evidence^  but  it  was  contained  in  the 
sentence  itself,  from  which,  it  was  manifest  that  the 
condemnation  was  not  founded  on  a  breach  of  the 
laws  of  nations,  or  on  any  particular  treaty  engrafted 
on  them.  In  the  case  ^f  Bird  vs.  Jippletotiy  the 
Court  of  King's  Bench  had  the  case  brought  before 
them  op  a  special  verdict.  Special  verdicts  are,  fbr 
the  most  part,  agreed  on  by  the  parties  litigant,  or 
found  by  the  jury.  This  special  verdict  furnished 
the  court  with  evidence,  that  the  condemnation  was 
founded  on  a  violation  of  the  decree  of  the  executive 
directory,  and  not  on  a  violation  of  the  laws  of  na- 
tions ;  and  the  court  declares  expressly,  that  it  w«i 
on  this  ground,  alone,  that  the  insured  was  let  in  to 
contest  the  sentence  of  condemnation  of  the  court  of 
admiralty.  The  judges  also  expressly  say,  if  these 
sentences  had  not  furnished  the  evidei^e  that  they 
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^  w^  were  founded  on  a  breach  of  private  ordinances^  they 
Hay,  1813.  would  have  been  bound  to  respect  them* 

/ 

This  appears  to  have  been  the  principle  con- 
stantly adhered  to  by  the  English  courts^  and  not  a 
novel  one  adopted  to  suit  the  occasion.  The  prin-« 
ciple  is  also  recognised  by  the  Supreme  court  o^  the 
United  States.  In  the  case  of  Jfiose  vs.  Himefy^ 
Chief  Justice  Marshall^  in  delivering  his  opinion^ 
S€.id^  ^^  if  the  court  of  St.  Domingo  had  jurisdiction 
^'  of  the  case^  its  sentence  was  eonclnsive ;  if  it  had 
'^  no  jurisdittiOBy  the  proceedings  were  coram  mm 
^^judice^  and  must  be  disregarded/'  His  opinion 
was  concurred  in  by  the  other  judges.  4  Cranch, 
876. 

When  this  case  first  came  on  to  be  argued^  1  con^ 
aeived  the  question  had  been  settled  in  this  court  in 
the  case  of  Walton  ^  Pagan  vs.  Angus  Bethune^ 
at  the  January  term  1811.  That  was  an  action  on 
a  policy  of  insurance  to  recover  from  defendant  five 
hundred  dollars^  the  amount  of  the  sum  by  him  un- 
derwritten. This  insurance  was  made  on  goods, 
wares  and  merchandise,  belonging  to  Walton  and 
Pagan,  citizens  resident  in  Charleston,  on  board 
the  brig  — — —  from  port  Republic  to  Norfolk  in 
Vir^nia.  On  the  trial  of  this  cause,  before  the 
Circuit  Courrt,  it  was  in  evidence  that  the  brig  on 
the  1st  of  February,  1804,  with  her  cargo  on  board 
sailed  from  port  Repablic  for  her  port  of  destina- 
tion in  Virginia.  On  her  voyage  she  was  captured 
by  a  French  {u*ivateer;  and  soon  afterwards  recap- 
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tured  by  a  British  man  of  war,  and  carried  to  Kings-  ^"awm- 
ton  in  Jamaica,  there  libelled,  and  a  restitution  of  ^ft^.isis 
the  brig  and  cargo  was  decreed,  except  20  bogs-  ^T**^^"^^ 
heads  of  coffee ;  respecting  which,  there  was  an  hi-       ▼• 
terlocutory  decree  of  condemnation,  unless  further  coor.     ' 
proof  of  its  neutral  character  should  be  adduced 
within  a  time  then  limited^     This  proof  was  not 
funiished,  and  for  w&nt  thereof,  the  court  of  admi- 
ralty by  its  definitive  decree,  condemned  the  coffee 
as  belonging  to  enemies  of  Great  Britain  or  other- 
wise.  The  defendant  contended  that  the  condemna* 
tion  &lsified  the  warranty  of  neutrality,  and  was  Gon- 
elusive.  But  the  presiding  judge  thought  otherwise, 
and  permitted  the  plaintiffs  to  go  into  evidence  to 
establish  the  neutrality  of  the  coffecj^  which  was 
done  to  the  satis&ction  of  the  jury,  a»d  they  found 
accordingly  for  the  plaintiffs^ 

That  caiie,  and  the  one  before  us,  are  eictremely 
alike  in  all  their  material  circumstances*  But  it  is  said 
the  sentences  conclude  differently.  In  that  oase  the 
conclusion  is  ^^  as  belonging  to  enetbies  <tf  Great  Bri" 
tain  or  otherwise."  In  this  case,  ^^  as  good  and  law- 
ful prize  to  the  captors/^  And  this  constitutes  such 
a  difference  as  will  authorize  the  court  to  open  the 
case,  and  let  the  plaintiff  into  proof  of  the  neutrality 
of  the  property,  in  the  action  between  him  and  the 
underwriters. 

I  know  that-the  decision,  and  the  unanimous  de- 
cision, of  the  court  in  Walton  and  Pagan  vs.  Beth- 

%  tme,  in  which,  they  granted  a  new  trial,  proceeded 
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Cbablu-  expressly  on  the  ground  of  the  conclusiveness  of  the 

May,i8i3.  sentence  of  a  foreign  court  of  competent  jurisdiction. 

^f""^^^  The  same  authorities,  both  English  and  American. 
V,       which  are  now  relied  upon,  were  brought  before  the 

GoMF.     '  court  in  that  case ;  with  the  exception  of  the  case  in 
1st  Campbell i    and  the  policy  of  the  rule  was  not 
questioned  by  the  court.     The  English  authorities 
equally  support  both  conclusions.     In  the  case  of 
Sakmcu  vs.  Wbodmass,  the  ship  Thetis,  warranted 
a  Tuscan  ship,  was  captured  by  a  Spanish  vessel, 
and  condemned  as   ^fgood  and  lawful  prize.''     Lord 
Mansfield,  who  delivered  the  unanimous  opinion  of 
the  Court  of  King's  Bench,  said,  ^^  it  must  be  pre- 
^^  sumed  from  the  condemnation,  as  no  other  cause 
^^  appears,  that  it  proceeded  on  the  ground  of  the 
'^  property  belonging  to  an  enemy."    Par.  472. 
Mar.  291.     The  English  cpurts  make  this  distinc- 
tion, that  ^^  good  and  lawful  prize,"  if  the  ground 
on  which  the  decree  is  founded  be  given,  and  that 
ground  a  breach  of  private  ordinance,  or  any  other 
not  warranted  by  the  laws  of  nations,  is  not  conclu- 
sive.    But  if  it  be  a  general  sentence  of  condemna- 
tion, without  assigning  any  reason,  the  courts  will 
consider  that  it  proceeded  on  the  ground  of  the 
ship's  being  the  property  of  an  enemy.     Le  Blant, 
J.  in  Pollard  vs.  Bell,  %I).^E.  446.  4. 

It  is  said  that  England  is  the  only  nation  that 
holds  this  respect  for  the  conclusiveness  of  the  sen- 
tence of  a  foreign  court  of  admiralty,  and  that  we 
ought  not  to  be  bound  by  their  decisions,  but  should 
adopt  a  course  for  ourselves.  But  why  are  we  to  bunt 
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the  bands  asunder  now  ?  are  we  not  as  much  bound  by  C"-^»"»- 
English  decisions  of  this  desription  as  of  any  other  ?  do  ^^  ay.isid 
not  the  same  reasons  and  causes  lead  thereto*  which  t^"^''^'^* 
induce  us  to  give  them  so  much  weight  in  all  our  other       «. 
legal  decisions  ?   are  we  not  every  day  laying  hold  com. 
of  the  English  decisions^  ancient  as  well  as  modem,  and 
adopting  them  as  our  own  ?  or  are  there  any  books 
of  Reports  in  higher  esteem,  or  in  more  frequent 
use  in  our  courts,  than  the  English  Reports,  compi- 
led from  decisions  made  both  before  and  since  die 
American  revolution.     Our  legal  system  is  engraf- 
ted on  them,  both  by  authority  and  by  long  and  fa- 
miliar usage. 

We  were  told,  and  it  was  pressed  with  no  little 
zeal  in  the  argument,  on  the  part  of  the  plaintiiT, 
that  the  British  government  had  lost  sight  of  the 
laws  of  nations,  and  that  captures  and  condemnations 
are  now  made  under  orders  in  council,  paper  block- 
ades, &c.  that  this  court  ought  to  set  their  faces 
against  it,  &c*  and  that  their  judges  are  corrupt,  &c. 
I  am  willing  to  allow,  as  I  verily  believe  it  to  be  a 
fact,  that  the  British  government  regards  the  laws 
of  nations  no  further  than  comports  with  their  own 
convenience ;  and  that  the  courts  of  admiralty,  to 
speak  in  the  language  of  Lord  Kenycmy  will  often 
be  found  to  proceed  upon  Algerine^  and  worse  than 
Algerine  principles.     But  I  hold  it  to  be  a  position 
not  to  be  controverted,  that  the  evil  can  never  be 
corrected^  nor  even  diminished,  by  the  aid  of  our 
common  law  courts.     They  may  give  a  new  com- 
plexion to  the  decisions  on  policies  of  Insurance ; 
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CmimiM'  |,yt  tiiey  never  can  check  the  rapacity  of  th© 
Ib7»i8i3.  British  cruisers^  or  change  the  decisions  in  their 
^•^•"^^^"^  courts  of  admiralty.  If,  hy  opposing  their  senten- 
e.  ces,  you  could  bring  the  correction  home  to  the  cap* 
ci». '"'  tors,  or  to  the  judges  of  the  courts  of  admiralty^ 
you  might  hope  to  redress  the  grievance.  Bat 
what  does  Lieut.  Fokyy  or  the  judge  of  the  viee- 
admiralty  court  at  Nassah,  care,  whether  this  court 
will  let  the  plaintiff  into  proof  of  the  neutrality  of 
the  goods  or  pot.  Lieut,  Folei/  has  got  his  share  of 
the  plunder,  and  the  judge  cf  the  vice-admiralty 
court,  (to  use  the  language  of  judge  Cooper^)  has 
got  his  fifteen  pounds,  and  that  is  all  they  feare  for. 
David  Bailey  and  the  insurance  company  may  try 
the  case  forty  times  ;  and  Lieut.  Foley  and  the  vice- 
admiralty  judge  will  know  nothing  about  it.  Gre^ 
Britain  has  constantly  refused  to  listen  to  the  peace- - 
ful  remonstrances  of  your  ministers,  when  they  have 
sought  a  redress  of  this  grievance ;  can  it  then  be  ex- 
pected that  the  feeble  energies  of  a  court  of  oom* 
mon  law  can  oppose  the  smallest  barrier  to  the  un- 
principled ravagers  upon  neutral  rights  ? 

I  can  foresee  one  evil,  but  I  can  foresee  no  good^ 
that  may  result  from  a  decision  against  the'  condu- 
siveness  of  the  sentence  of  a  foreign  court  of  admi- 
ralty. It  will  give  a  little  more  scope  to  specula* 
tipn.  If  you  let  in  the  insured  to  prove  the  neu- 
trality of  his  goods  after  condemnation,  he  need 
give  himself  no  trouble  to  do  so  before  the  court  of 
admiralty ;  that  burden  will  be  imp^osed  on  the 
underwriter*    It  seems  to  be  verified  in  the  case 
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before  us.    The  schooner  Lucy  was  captured  on  the  Cuua*. 

Ton 

24th  July^  1806.     On  the  11th  of  August^  plaintiff  May,i8is. 
offered  to  abandon  to  the  underwriter's  which  they  '"^'^'^^^ 
refused.     On  the  24th  of  August^  the  cause  was       o. 
suspended^  for  more  than  two  months^  to  give  the  coxr.     ' 
owners  an  opportunity  to  interpose  further  proof  of  ^ 
the  neutrality  of  the  goods.     When  the  further 
proots  were  offered^  they  were  insufficient^  and  the 
property  was  condemned.     Then  the  plaintiff  turns 
round  and  says  to  the  underwriters^  if  I  could  not 
make  proof  of  the  neutrality  of  my  goods  in  the 
court  of  admiralty^  Iciin  do  so  in  the  Common  Pleas. 
And  thus  it  becomes  a  mere  matter  of  speculation. 

It  is  ai^ed  by  plaintiff's  counsel^  that  thef  neces- 
sary papers  to  establish  the  neutrality  of  the  gqods 
were  taken  away  by  Lieut.  Foley.  Therefore, 
they,  could  not  be  had  at  the  trial.  But  we  find  that  .  ' 
Captain  Hudson^  of  the*  Lucy,  has  been  examined 
upon  interrogatories  and  he  says  not  a  word  about 
them.  The  captain  was  the  agent  of  the  plaintiff. 
He  gave  testimony  for  them,  and  he  certainly  knew 
the  papers  that  were  necessary  to  establish  the  neu- 
trality of  the  vessel  as  well  as  her  cargo.  They 
ought  to  have  been  produced  or  accounted  for.  It 
is  made  a  distinct  ground  by  defendants  against  the 
new  trial ;  that  the  vessel  was  not  sufficiently  docu- 
mented nor  the  property  iitfured :  And  if  the  pa- 
pers were  not  produced,  or  accounted  for,  it  is  evi- 
dence of  that  defect.  It  is  indispensably  necessary 
to  have  the  sea  letter,  which  specifies  the  nature  and 
q^uality  of  the  cargo,  the  place  from  whence  it  comes, 
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c«AmLM.  ^^^  itg  destination.   Mar.  317.  And  it  is  decided  by 

TOW,  ^ 

M%y,i8i3.  the  whole  court  in  the  state  of  New- York,  ^*  that  a 
warranty  of  neutrality^  in  a  poliey  of  insurance^  im- 
ports^ not  only^  tkat  the  property  is  neutral^  but 
that  it  shall  be  accompanied  on  the  voyage  with  all 
the  accustomed  documents  to  insure  it  respect  as- 
such^  within  the  laws  of  nations.'^  1  A*. .  F.  Term 
Hfp.  564.  The  plaintiff  in  this  action  gave  no  such 
evidence  of  necessary  papers  on  the  trial  in  the  cir- 
cuit court.  And  this  would  seem  to  be  a  sufEicient 
ground  against  the  new  trials  independent  of  any 
other. 

* 
I  would  further  observe,  that  notwithstanding  the 

alledged  corruption  of  the  British  courts  of  admi- 
ralty^ it  is  strongly  to  be  inferred  from  the  ci^um- 
f;tances  attending  this  trials  that  the  condemnktion 
was  for  the  want  of  proper  documents  of  neutrality. 
The  schooner  Lucy,  and  the  fifty  nq;roes  in  the 
second  policy,  were  acquitted  without  any  difficulty 
and  with  very  little  deky :  but  the  eleven  negroes 
insured  on  a  different  policy,  belonging  to  a  differ* 
ent  owner,  and  destined  to  a  different  port^  were 
condemned.  And  this  after  a  long  delay  in  favour 
of  the  claimant's  further  proof,  if  the  court  intended 
to  act  corruptly^  why  let  go  the  schooner  Lucy^  and 
why  let  go  the  fifty  negroes,  and  only  retain  the 
eleven  ?  why  not  make  a  bold  stroke  and  condemn 
the  whole  ?  the  papers  would  have  been  as  eaaly 
concealed  or  destroyed  for  the  whole  as  for  a  part  $ 
and  the  inducement  must  have  been  infinitely  stron- 
ger. 
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It  18  not  for  the  sake  of  comity  towafds  other  na*   Chablm 
tionsy  that  I  would  maintain  the  conclusiveQefls  ef  a  Hay,i8i3. 
foreign  sentence.     If  that  were  the  only  ground^  bamt*^ 
I  would  yield  my  opinion^  because^  I  think^  that       ^- 
mere  respect  to  another  courts  or  another  nation^  cm. 
ought  not  to  interfere  with  the  fair  administration  of 
justice  between  individuals.    But  I  think  it  has  for 
its  baisis  other  objects  of  infinitely  greater  impor- 
tance^  the  giving  uniformity^  permanency  and  uni- 
versality, to  a  principle  of  law,  without  which^  pri- 
vate property  is  insecure^  and  private  rights  uncer- 
tain«     Moreover  it  puts  a  period  to  litigation ;  an 
object  much  sanctioned  by  our  legal  principles.     If 
it  were  otherwise,  the  courts  of  our  country  Would 
be  constantly  unravelling  the  decisions  of  another. 
It  is  an  established  rule  of  the  English  law,  that  a 
fact  which  has  been  once  directly  decided,  shall  not 
again  be  disputed  between  the  same  parties.    PecJte, 
34.     And  a  man  who,  on  being  sued,  suffers  judg- 
ment by  de&ult,  will  not  afterwards,  be  permitted 
to  recover  back  the  money,  though  he  can  shew  by 
the  clearest  evidence,  that  he  has  paid  it  before. 
Peake  35«— 7.  269.    These  rules  of  law  have  been 
scrupulously  adhered  to  by  our  own  courts ;  and 
even  against  tiie  evident  justice  of  the  case.     Not 
for  the  sake  of  shutting  their  eyes  upon  the  rights 
of  the  party,  and  looking  at  the  respect  due  to  an* 
other  court,  but  solely  to  put  an  end  to  litigation, 
otherwise  it  must  be  perpetual.    The  same  fact  has 
been  decided  in  another  court,  the  court  of  admi- 
ralty ;  and  it  is  literally  trying  the  same  fact  over 
igain,  to  hdar  it  in  this  court.    And  it  is  a  doctrine^ 
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CHABLBfl.  ^hich  will  not  be  considered  as  applicable^  to  say^ 

iuy,i8is.  ^^  one  of  the  parties  to  the  suit  abroad^  is  not  a  party 

^'^^'"^'^'^  to  the  suit  here :  one  of  the  parties  to  the  suit  here^ 

9.     was  not  a  party  before  thei  court  abroad.^'   Coaper^s 

eo^/"'  opinion,  70.  This  argument  might  be  well  used  by 

V     defendants  who  were  not  a  party  to  the  admiralty 

suit;  but  it  must  come  with  an  ill  grace  from  the  plain" 

tiff  who  has  been  a  party  to  the  suit  abroad^  and  now  a 

party  to  tiie  suit  at  home^  where^  he  wishes  to  try 

his  rights  over  again^  which  he  cannot  do^  without 

violating  that  principle  of  law  so  sacred  in  our  own 

courts/ as  well  as  the  English  ^^  thlit  a  fiict  which  haa 

once  been  decided  directly^  shall  not  again  be  dispute 

ed  between*  &c. 

It  is  urgedy  that  the  British  doctrine^  if  pursued 
here^  would  prove  very  ruinous  to  the  mercantile 
interest.  I  deny  the  position.  To  fair  and  hon- 
ourable enterprise  it  cannot.  Where  it  is  otherwise 
it  is  not  the  object  of  law  to  give  protectkMi. 
A  merchant  may  insure  against  any  event  in  the 
course  of  his  lawful  enterprise.  Insurance  is  a  mat- 
ter  depending  on  contract  between  the  parties.  Let 
the  merchant  then  insure  against  unjust  condemna* 
tion — this  would  not  be  unlawful.  Modify  his  in- 
surance so  as  to  embrace  every  riftk.  This  would 
be  sanctioned  by  our  courts  of  justice.  The  mer- 
chant^  it  may  be  said^  cannot  do  this  $  it  w<Kild  en- 
hance tlie  premium  too  much.  But  it  is  not  the 
merchant  alone  who  is  to  be  protected  in  his  rights. 
The  underwriters  are  equally  entitled.  The  hon- 
est and  enterprising  merchant  is  a  useful  member  of 
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iny  ^oinmuitity.    But  insurance  gives  life  and  secu- 
rity to  commercial   enterprise^  without  which,   itHay,i8i3. 
would  often  dwindte  into  nothing.     In  the  business  ^T^""^""^ 

"        ^  Bailkt 

of  insurance,  the  insured  cannot  be  imposed  upon.  «• 
It  is  not  in  the  power  of  the  insurer  to  do  atiy  act  cox». 
which  can  affect  the  property  insured,  either  iii 
promoting  or  impeding  its  success  to  its  port  of 
iilestinatidn*  The  insurer  stands  perfectly  passive. 
He  may  be  Useful,  but  cannot  be  dangerous  or  cor* 
rupt.  Fraud  and  collusion,  from  the  nature  of  bis 
employment  are  l^laced  beyond  his  gmp.  On  every 
insurance  he  may  reap  a  small  profit,  or  sustain  a 
heavy  loss.  On  the  other  hand,  it  is  in  the  power 
of  the  merchant  to  change  the  destiny  of  the  prop- 
erty insured,  by  smuggling,  by  false  papers,  coun- 
terfeit flags,  British  licence,  violating  embargo  laws, 
&c.  without  mentioning  custom-house  oaths,  .which 
are  so  little  respected.  If  these  adventures  succeed, 
the  profits  go  to  the  insured,  if  they  are  detected, 
it  is  to  be  devolved  on  the  insurer,  if  possible.  If 
there  is  a  condemnation,  the  sentence  must  conclude 
'^  as  enemies^  property  ;'^  or  we  are  told,  that  the 
sentence  must  be  opened,  and  a  new  hearing  had  in 
the  court  of  Common  Pleas,  and  a  second  chance 
given  to  offer  proofs  of  the  neutrality,  &c*  or  it  will 
prove  ruinous  to  this  cl^uss  of  your  citizens.  The 
laws  are  not  to  be  strained  to  suit  any  class  or  de- 
scription of  men.  If  they  were,  I  see  no  ground 
to  bestow  it  on  the  merchant  to  the  injury  of  the 
nnderwriter.      I  am  against  the  new  trial. 
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^"^"'^       Bbbvahd,  J.    I  shall  first  consider,  and  give  my 
M*>  ,1813  opinioQ  in  the  case  respecting  the  eleven  negroes. 
baiwt     '^^^  verdict  in  that  case  was  for  the  defendants. 
-,  ^  •  -     The  decree  of  the  British  vice-admiralty  court  at 
cojif.       JNassau,  which  was  given  in  evidence,  was  in  these 
words,  ^^  The  judge  having  heard  the  farther  proofr 
read,   and  advocates  and  proctors  on  both  sidet 
thereon,  pronounced  the  same  to  be  insufficient  f 
and  decreed  the  said  property  to  be  condemned  aa- 
good  and  lawful  prize  to  the  captors/'    The  presi« 
ding  judge,  at  the  trial  in  the  district  court,  in^ 
structed  the  jury  to  consider  this  decree  as  coaclu* 
sive  to  falsify  the  warranty  of  neutrality,  and  the 
jury  found  accordingly.    I  am  of  opinion  this  in- 
struction was  erroneous,  and  that  the  plaintiff  is  en- 
titled to  a  new  trial. 

• 
In  the  case  of  Walton  vs.  Pagans  which  was  de- 
termined in  this  court,  in  January,  1811,  the  terms 
of  the  definitive  sentence  of  condemnation^  though 
in  most  respects  similar  to  that  now  under  review^ 
was  in  one  circumstance  materially  different.  In 
that  case,  the  coffee  insured  was  condemned  ^^  aa 
belonging  to  the  enemies  of  Great  Britain  or  other- 
wise.'^  In  the  opinion  of  the  court,  as  it  was  ex- 
pressed on  that  occasion,  it  was  manifest  on  the  ftiee 
of  the  decree,  that  the  condemnation  was  on  the 
ground  of  enemies'  property,  and  on  no  other 
ground,  and,  therefore,  it  was  deemed  conclusive  to 
negative  the  warranty.  And  it  seemed  to  be  ad- 
mitted by  the  court  in  that  case,  that  if  the  sentence 
had  been  general,  or  had  been  expressed  in  ambig- 
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nous  terms,  so  as  to  leave  it  uncertain,  whether  the  Ciamlm. 

'  TOK, 

condemnation  proceeded  on  the  ground  of  enemies'  May,i8i3« 
property,  or  some  other  ground,  it  would  not  have  ^^'^'"^^^ 
been  considered  conclusive.     The  opinion  of  the       «^- 
court,  as  delivered,  was,  that  the  terms  in  which  a  com*^ 
foreign  judgment  is  expressed,  in  order  to  have  the 
effect  contended  for,  must  be  so  positive  and  expli- 
eit,  as  to  negative  by  necessary  construction,  the 
warranty  of  neutrality. 

If,  in  the  present  case,  the  decree  was  thus  posi- 
tive  and  explicit ;  or  if  the  condemnation  had  been 
^^  because  the  negroes  were  not  neutral  property,'^ 
as  in  the  case  of  Femcmdes  vs.  Dacostay  (Marsh. 
290.)  I  should  not  be  inclined  to  disturb  the  ver- 
dict. But,  I  am  averse  to  extending  the  effect  of 
foreign  judgment,  and  especially  admiralty  decis- 
ions, further  than  they  have  been  already  permitted 
to  go,  in  conformity  ta  the  doctrine  of  Englidi 
courts.  Lord  Mansfield^  in  the  case  of  Sabmeci  vs. 
Woodmassy  [Park,  361.)  lays  it  down,  that  a  con- 
demnation, ^^  as  good  and  lawful  prize,''  without 
stating  any  special  g^und,  is  conclusive  that  the 
warranty  of  the  property  as  neutral  was  untrue. 
But  if  it  can  be  collected  from  the  sentence,  that 
the  condemnation  was  for  some  other  cause,  as  for 
refusing  to  be  searched,  or  making  resistance,  it 
ought  not  to  be  deemed  conclusive.  {Salaucci  vs. 
Johnson,  1  Marsh.  292.)  In  the  case  of  Calvert 
vs.  Binrily  {7  Term  Sep.  523,)  the  sentence  de- 
alared  the  brig  in  question  to  ^*  be  a  good  prize  for 
the  benefit  of  the  eaptors,''  and  thia  was  held  not  tp 
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CiuiiiBii.  i)e  conclusive  to  felsify  the  warranty.  But  it  iseeras 
ifAj,i8i3  other  reasons  were  assigned  for  the  sentence^  than 
^^"^1"^^  that  of  the  vessel's  being  enemies'  property.  The 
V.  courts  however^  appears  to  have  founded  its  decia- 
p«xr.  "'  ion  on  the  general  ground^  ^^  that  it  could  not 
be  collected  from  the  sentence  itself,  on  what  ground, 
the  foreign  court  decided.''  Upon  this  plain^  solid 
foundation  I  rest  my  opinion  in  the  present  case.  A 
foreign  judgment  is  received  in  our  courts,  as  con- 
clusive evidence  on  any  subject,  on  which  it  has 
been  pronounced,  as  to  those  points  it  professes  to 
decide,  if  within  its  jurisdiction ;  but  it  is  only  to 
be  considered  so  far  conclusive  as  it  is  positive  and 
clear  in  its  decision.  I  cannot  bring  my  mind  lo 
consent  to  the  doctrine  of  Lord  Mansfield,  ^^  that  if 
the  condemnation  be  general  as  good  and  lawful 
prize^  and  no  reasons  are  assigned^  nor  any  q>ecia| 
ground  stated,  it  must  necessarily  be  inferred^  that 
the  condemnation  proceeded  on  the  ground  of  ene- 
mies' property."  I  adopt  the  opinion  said  to  be 
delivered  by  Lord  EUenbartmghy  in  the  case  of 
Fisher  v  Ogky  (1  Campb.  418,)  in  which  case,  the 
condemnation  was  ^^  as  good  and  valid  prize^"  with- 
out stating  any  specific  ground.  ^^  We  shew^"  (says 
his  Lordship)  ^^  sufficient  respect,  if  we  attach  cre- 
dit in  our  courts  to  what  foreign  courts  distinctly 
say.  The  sentence  of  a  foreign  court  is  conclusive 
proof  of  what  it  specifically  affirms.  The  adjudica- 
tive part  only  is  to  be  regarded,  and  so  far  only  as 
it  positively  and  specifically  affirms."  In  the  case 
under  consideration,  the  conclusion  insisted^  on,  can 
Wly  be  catablidied  by  way  of  inferoiQc*    Whethca^ 


STATE  OF  SOUTH-CAROLINA.  421 


Ihis  inference  may  be  fairly  deduced  from  the  gen-  ^'■^*""- 
erality  of  the  decree^  or  from  other  parts  of  it^  than  u»y,iii3. 
that  which  has  been  brought  into  the  view  of  this  ^^^^^^ 
eourtf  I  am  not  curious  to  know.    I  am  satisfied  that       v. 

S   C    Ib9 

the  general  rule^  as  to  the  conclusiveness  of  foreign  c'oxr. 
judgments^  will  not  justify  the  verdict;  because  it  is 
not  positively  and  specifically  affirmed  in  the  decree 
in  question^  that  the  negroes  were  eondemned  as  en* 
emies'  property. 

I  now  proceed  to  give  my  opinion  in  the  case  of 
the  schooner.  In  this  case  also^  the  verdict  was  for 
the  defendants.  The  Judge  who  presided  at  the 
trials  in  charging  the  jury  in  this  case^  and  in  the 
case  of  the  fifty^two  negroes^  delivered  himself  to 
this  efiect.  ^^  The  eleven  negroes  taken  on  board 
^^  the  schooner^  were  condemned  as  good  and  lawful 
^^  prize;  the  presumption  is^  that  the  condemnation 
<^  was  on  the  ground  of  enemies'  property^  because 
'^  no  contrary  reasons  are  assigned  in  the  sentence. 
^'  This  presumption  not  being  repelled^  is  equal  to 
^^  positive  proofs  and  conclusive  to  falsify  the  war- 
"  ranty  of  neutrality.  Then,  as  the  negroes  were 
^^  justly  forfeited  as  enemies'  property,  and  as  they 
^^  were  found  on  board  the  schooner,  the  schooner 
^^  was  thereby  exposed  to  seizure  and  detention; 
^^  therefore  the  underwriters  are  not  liable.^'  The 
Judge  however,  doubted  whether  this  reasoning 
ought  to  extend  so  far  as  to  affect  persons,  interested 
in  the  fifty-two  negroes,  who  were  not  interested 
also  in  the  eleven  negroes  condemned.  Upon  the 
whole,  however^  he  inclined  to  think  the  insured 


422  JUDICIAL  DECISIONS  IN  THE 


w«re  all  liable  to  sustain  the  loss  pro  rcUa.  The  jury 
May,  1813.  most  probably  wtere  governed  by  this  advice  and  di- 
Ba(i.kt     rcction,  in  giving  their  verdict  for  the  defendants 
••      in  the  case  of  the  schooner^  although  they  were  indu- 
e%]f«.       ced  to  find  for  the  plaintiff^  in  the  other  ease  con- 
cerning the  fifty-two  negroes. 

As  the  logic^  by  which  the  jury  were' convin- 
ced^ is  not  quite  satisfactory  to  my  mind^  I  must 
take  the  liberty  of  dissenting  from  it.  The  reason- 
ing of  the  court  may  be  reduced  to  a  syllogism  some- 
thing like  this.  The  schooner  was  not  condemned 
9&  good  prize^  but  was  considered  in  the  light  of  neu- 
tral property^  and  as  such  was  acquitted  and  ordered 
to  be  restored  to  the  owners.  But  eleven  negroes^ 
part  of  the  schooner's  car^^  were  condemned  as  en- 
emies' property,  where'by  the  warranty  of  those  ne- 
groes was  falsified :  therefore  the  warranty  of  the 
echooner  was  likewise  falsified.  But  this  conclwnon 
seems  to  me  to  be  a  nan  sequitur.  This  case  is  not 
like  those  where  the  goods  of  a  neutral  are  so  mixed 
with  those  of  a  belligerent,  thM  they  cannot  be  dis- 
tinguished one  from  the  other.  The  schooner  was 
warranted  neutral  property^  and  was  acquitted.  The 
conclusion  must  be,  that  she  was  not  proved  to  be 
other  than  neutral.  The  indemnity  claimed  is  for 
damages  sustained  by  the  perils  of  the  sea.  It  seems 
to  be  no  answer  to  this  elaim  to  say,  that  she  was  un- 
justly captured  and  detained.  Unlawful  capture  and 
detention  is  one  of  the  perils  insured  against.  It 
seems  to  be  no  good  objection  to  the  claim,  to  pre- 
tend that  part  of  the  caigo  on  board  was  enemifiB' 


STATE  OF  SOOTH-CAROLINA*  [  *2S 

property^  because  that  property  alone  is  liable  to  €«Amia». 
forfeiture^  and  not  other  property  which  is  neutral.  May^isiSv 
I  cannot  reconcile  to  myself  the  propriety  of  holdings  ^^^"^7*^ 
tbaty  because  a  man  has  warranted  a  negro  to  be  neu-       «• 
tral  property^  and  the  negro  is  condemned  as  ene-  cov^. 
mies'  property^  he  shall  not  be  indemnified  for  a  loss^ 
by  the  capture  and  detention  of  a  ship,  (and  by  the 
perils  of  the  sea^)  if  there  is  no  other  cause  for  dis- 
puting the  claim  to  indemnity^  than  merely  because 
the  negro  happened  to  be  found  on  board  the  ship* 
The  doctrine  insisted  on,  would  push  the  comity  of 
nations  ofF  the  stage  entirely ;  for  it  would  not  give 
credit  to  foreign  judgments^  even  when  they  hap^ 
pened  to  be  in  feyour  of  neutral  commerce :  or  eke 
it  would  pay  such  an  absurd  deference  to  them,  as 
to  give  them  credit  for  what  they  do  not  pretend  to 
say,  and  even  contrary  to  what  they  say. 

I  now  come  to  the  ease  of  the  fifty  two  n^groes^ 
in  which  case  the  verdict  was  for  the  plaintiff.  With 
this  verdict,  the  plaintiff  is  not  satisfied,  but  as  it  is 
by  no  means  clear  to  me  that  the  verdict  is  not  ae« 
cording  to  the  justice  of  the  case,  I  am  opposed  to  ' 
granting  a  new  trial.  The  brief  states  that  the  verdict 
IS  for  8856,60,  being  the  amount  expended  by  him 
in  cloathing  and  provisions  for  the  negroes  wUIc  at 
Nassau,  excluding  all  compensation  for  the  Mre  of  the 
brig  Euphemia/^  The  contract  of  insurance  is  a  con<» 
tract  of  indemnity  for  all  losses  within  the  policy.  The 
inquiry  must  be,  was  this  loss  within  the  policy,  and 
what  was  the  extent  thereof?  Damage  by  capture 
and  detention,  and  damage  by  the  perils  of.  the  sea^ 


4$4  JtDICIAL  DECISIONS  IN  THE 

^*T09^'^  were  insured  against.  The  negfoes  were^claimed 
Mfty,i8i3.  as  enemies'  property  and  detained  for  trials  and  in 
^^^^^^  the  mean  time  some  of  them  perished.  The  claim 
V-  was  dismissed^  and.  the  property  was  restored  to  the 
€«M#\     '  assured.     The  detention  was  therefore  ill^al^  and 


the  assured  are  entitled  for  alt  losses  thereby  sustain- 
ed. Every  loss  must  be  imputed  to  its  immediate, 
and  not  to  any  remote  eause.  It  is  stated  in  the 
brief,  (and  I  quote  thaty  because  it  is  always  presum- 
able the  appellant  will  give  his  case  the  best  com-' 
plexion>)  ^^that  the  vessel  and  cargo  received  great 
injury  whilst  lying  in  the  harbour  of  Nassau,  by  a 
violent  3torm,  and  many  of  the  negroes  died.''  Now, 
nothing  certain  as  to  the  extent  of  the  loss  can  be 
eoUeeted  from  .  this  statement*  How  many  of  the 
negroes  died?  What  were  the  approximate  causes 
of  their  death  ?  Did  they  die  in  consequence  of 
any  cause  immediately  arising  from  any  of  the  dan- 
gers insured  against  ?  ,  Was  their  death  imputable 
to  capture  and  detention,  or  sea-damage  ?  Did  uiy 
of  them  perish  by  natural  mortality  or  by  other  causes, 
not  within  the  policy,  and  how  many  ?  I  concede, 
that  the  loss  was  at  one  time  total,  by  the  captain, 
and  that  the  plaintiff  bad  a  tight  to  abandon,  as  he 
did.  But  the  defendants  did  not  accede  to  the  of- 
fer to  abandon,  and  did  not  pay  the  loss;  and  the 
negroes  were  afterwards  released.  In  the  final  events 
the  loss  was  not  total,  but  partial ;  and  the  plaintiff 
is  entitled  to  no  more  than  an  indemnity  for  the  loss 
actually  sustained.  I  am  not  convinced  that  the  loss 
is  more  than  the  jury  have  allowed  by  their  verdict. 
I  doubt  if  it  is  even  so  nraeh.     It  is  an  invariably 
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VKtitf  that  tlie  loss  niiist  be  appreciated  according^  to  ^a^** 
the  prime  costy  adding  all  duties  and  expenses^  and  utj^ws. 
also)  the  premiuin  of  insurance.     Marsh.  53S.  How  "^^^^^^ 
much  was  the  property  diminished  in  Value  by  any       »• 
of  the  perila  injured  against^  and  what  was  the  value  c«w. 
tut  that  loss  in  proportion  to  the  whole  value  ?  These 
are  quertions  which  cannot  be  answered  with  any 
certainty  from  the  evidence  reported  in  the  case. 

As  to  the  hire  of  the  brig  Euphemia,  I  lay  that 
#ut  of  the  case^  as  irrelevant  matter*  Suppose  the 
freight  had  been  insured^  is  it  not  evident  that  the 
plaintilTB  right  to  indemnity  would  have  been  agunst 
the  insurers  on  the  freight,  and  not  agaiiist  the  in* 
aurers on  the  ship  or  cargo?  But  the  plaintiff  was 
his  Qwn  insurer  as  to  the  freight^  and  must  therefore^ 
bear  the  loss,  which  happfened  on  that  score.  As 
^tween  the  insured  and  the  underwriters  upon  the 
earggo^  it  is  a  CMitraet  of  indemnity^  and  the  latter 
has  nothing  to  do  with  the  freight  The  owner  of 
the  ship  has  a  lien  |on  the  goods  for  his  freight. 
Marsh.  628.  It  was  the  duty  of  the  freighter  to 
iHirry  the  n^roes  safely  to  the  port  of  destination^ 
and  feed  (and  perhaps  clothe)  them  on  the  passage. 
The  allowance  fo^  provisions  for  the  negroes^  was  in 
tty  opinion  illegd ;  hut  as  the  defendants  do  not 
complain  thereof^  I  am  for  leaving  the  verdict  un- 
molested. 

54 
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May.iwa.  Charleston^  Mm/  Tarmy  1813. 

S.  E.   McDonald  )  Plaintiff  in^  person  for  Mo- 


vs.  >      tion. 

Rakmt.    ])^yjj^   Ramsay.     )  Hayne^  Contra. 

om  b^^  NoTT,  J.  Doctoi*  Ramsay  was  continually  pcn^ 
the  defen.  deling  profes^onal  services  to  the  plaintifT^  and  at 
a  diteoant  the  end  of  cach  year  rendered  in  his  bill.  She  wa» 
SiJ^m.'  then  legally  bound  to  give  him  credit  for  that 
ered  ft^  *™®"°^"  ^  was  as  much  a  pay  men  t^  as  if  he  had  laid 
year  to  down  the  Specie*  It  is  said^  that  it  would  be  giv- 
^^!l^.  ing  interest  on  an  open  account  which  the  law  will 
Su*defcn.  ^^^  allow.  But  it  is  not  so.  It  is  relieving  him 
danfought  fpQg|.  ^^  payment  of  interest  on  money  which  he 
thtfAimmnt  has  actually  paid.  It  is  by  no  means  a  universal 
icai  bill  ii^  rule  that  an  open  account  will  not  carry  interest* 
jTimlli^a  ®^^  i^  ought  to  be  a  universal  rule  that  where  it  is 
payment,  intended  as  payments  that  is  should  stop  interest. 

rom  time 

when^Uie  It  IS  Said  it  does  not  appear  the  Doctor  would  save 
du^.  ot"  ^^y  thing  by  having  the  credits  allowed  annually, 
whether  flut  as  the  principle  is  correct,  I  would  grant  the 
be  treated  motiou  unless  the  Contrary  appeared.  The  Doctor 
^nt  only  &Reges  that  it.  makes  a  difference  of  two  or  three 
•^•^^**  hundred  dollars,  which  is  not  denied  on  the  other 

amount  ot  ^ 

principal  side ;  and  when  a  fact  is  affirmed  on  one  ride,  and 
tereat  at  not  denied  on  the  other,  I  take  it  to  be  admitted. 
th«  tml.  gyj  jj  jg  expressly  admitted  that  the  payments  in 

some  instances  were  more  than  the  interest :  from 
whence  it  results  as  a  necessary  consequence  that 
the  aggregate  would  be  len  by  that  mode  of  calea- 
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ktioB.    The  phintiff  was  legally  and  momlly  bound^     ^^ 
to  give  credit  wheu  the  servieee  v^^  pcfrformed.  Mty,i$ia; 
She  now  comes  here  to- take  advantage  of  her  own  ^[^J^^^JT' 
wi^ngi  and  asks  this  court  to  sanction  iniquity.     I  au 
am  of  opinion  a  new  trial  ought  to  be  granted.    But  buvaIt. 
as:  the  court  is  divided^  the  motion  must  fail^  not- 
widistanding  the  verdict  is  against  the  opinion  of 
the  presiding  judge.   Such  is  the  constitution  of  this 
^owtf  that  thQ  opinion  of  two  judges  may  prevail 
against  three. 


Smith,  J.  This  was  an  action  of  debt  on  a  bond, 
which  bond  was  payable  by  annual  instalments.  The 
defendant  had  annually  rendered  in  his  bill  as  phy- 
sician to  plaintiff,  which  he  says  would  about  have 
extinguished  the  interest  on  the  bond,  each  year. 
The  defendant  contends,  that  this  much  ought  to 
have  been  annually  deducted  from  the  bond  to  pre- 
vent the  accumulation  of  interest.  But  if  no  more 
was  annually  paid  by  the  physician's  bill  than  the 
amount  of  interest,  he  cannot  be  injured ;  because  a 
finding  for  the  plaintiff,  by  no  means  increases  the 
interest :  for  the  interest  could  not  carry  interest. 
Nor  does«the  law  admit  any  such  calculation.  And 
if  these  payments  went  no  further  than  to  extin- 
guish  the  annual  interest,  still  the  plaintiff  had  a 
right  to  the  full  amount  of  interest  on  the  whole  of 
the  bond,  every  year  in  succession,  until  the  whole 
of  it,  or  some  part  of  the  principal  should  be  paid. 
Therefore,  I  conceive  the  right  contended  for  by 
the  defendant  is,  by  no  kii^d  of  construction  impair- 
ed ;  and  I  am  against  the  new  trial. 
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^w """       Bbbvabd,  J.    As  the  Inrnd  was  pa3rable  by 

Ib7,i8t9.  nual  instidiileiits^  and  th«  defeodant^s  bills  for  medi^ 

^^1^^^^  cincs,  &c,  were  rendered  in  aMually^  by  way  of  pay* 

'iu         oient>  and  no  objection  made  to  them^  it  was  the 

lUMMf ,    duty  of  the  plaintiff  to  have  given  eredit  fot  them, 

at  the  several  times  when  they  were  rendered  ia. 

1  do  not  consider  them  as  coming  withisi  the  dio* 

eount  law^  but  as  payments  actually  made^  for  whieib 

the  plaintiff  bsf  fciled  to  give  receipts  aceerdiiig  tOf 

the  understanding  and  tacit  agreement  of  Ae  par* 

ties.    Thereforci  I  think  the  defi^ndant  ia  cntitM 

to  a  new  trial. 
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TOV. 


Cbarlbston,  Me^  Term  J 1813.      Mi^'^^ut 


J.  PosTELL  y  Plaintiffs  in  person,  /or  the   Mo-  ^^^ 

V9.         >      fion»  Ramit. 

D.  Rahsat.  )  Hatke^  Contra. 

GoLcocK^  J<    TKe  circomfiteftce  of  the  ca^  as    |^|^^ 
they  appeared  upcm  the  trial,  was  as  follows :    The  ^^^^ 
phdntiff  had  imrchased  from  the  defendant  a  tract  of  ?the  ^ 
laadf  whieh  the  defendant  had  originally  purchased  ;^^ 
from  the  state,  and  for  which  he  owed  a  balance  ^^f  e^j^gt^g^ 
two  hundred  and  twenty  pounds :  For  that  snai  the  for  jbgos. 
treasurer  of  the  state  held  his  bonds  or  obligations,  kad  been 
when  the  present  plaintiff  purchased  from  the  de-  S^uS^omI 
fendant  the  aforesaid  tract  of  Iwid.    He  agreed  to  ^^^J;^ 
give  defendant  six  hundred  pounds,  paid  him  the  9323  wm 
sum  of  three  hundred  and  eight  pounds  cash ;  and  time  «r 
agreed  at  the  same  time  to  pay  to  the  state  treasurer,  ^^cC^  du« 
two  hundred  and  twenty  pounds  for  the  defendant,  ^^^ 
whose  bond  had  been  given  as  aforesaid,  but  no  def-  Defendant 
inite  period  was  fixed  for  the  payment  of  the  same.  STmone^, 
It  was  understood,  however,  by  the  present  plaintiff  f^^t£^^' 
that  he  should  pay  the  balance  due  by  the  defend-  tbel^' 
ant  to  the  treaswy,  in  the  same  manner  that  debts  lowinrtc. 
of  a  similar  nature  were  uniformly  paid,  that  is  to  ment  r^i 
say,  to  pay  the  annual  interest,  which  the  plaintiff  p^^^^ 
did,  and  to  dischai^e  the  principal  whenever  the  ^^^^ 
state  should  think  proper  to  require  the  same ;  that  owettetfaB 


**  mootti  xi»  poanas  i"  ngnea  u.  k.     i  Ae  puunuit,  atterwaixli,  i 

inf  brMirkt,  Tolofitttify  pild  off  the  loMi-office  bond,  from  an  epprebemion  thst 
lie  woulderentnany  be  compeDed  to  do  lo ;  mnd  then  biougbt  tmt  •etion  to  fe» 
cvfsr  wlwllie  kid  to  paid.    H«ld  UmI  be  eoitfld  not  reoore*. 
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Toir, 


the  state  never  did  require  the  payment  of  the  prin- 
]iayjai3»  ^.jpai  ^j^^^  therefore^  the  plaintiff  did  not  feil  to  com- 
ply with  his  agreement.  But  the  defendant  volun- 
tarily paid  the  said  balance  of  two  hundred  and  twen- 
ty pounds^  without  being  required  or  coerced  to  do 
the  same^  and  verdict  was  given  against  the  present 
plaintiff  therefor ;  from  which  decision  he  appeals^ 
upon  the  ground^  that  he  never  fiadled  to  comply 
with  his  contract  made  with  the  defendant^  and  was 
not  therefore^  liable  to  refund  the  money  which 
had  been  voluntarily  paid  by  the  defendant^  but  was 
oidy  compelled  to  pay  the  said  sum  of  money  which 
he  is  willing  to  do  consistent  with  his  contract^  when- 
ever the  state  think  proper  to  require  the  same. 

This  case  in  my  judgment  turns  upon  the  cim- 
struction  of  the  agreement.  Now^  no  particukr 
time  being  mentioned,  a  reasooable  one  must  be 
supposed  to  have  been  intended  by  the  parties;  and 
a  reasonable  time  was  in  my  opinion  given  to  the 
defendant.  He  contends  that  he  was  to  have  all  the 
time  the  public  would  give  him.  Can  this  be  pos- 
i^ible  ?  I  think  not.  At  all  events,  it  is  not  so  expres- 
sed by  the  agreement,  and  it  is  not  even  presum- 
able ;  for  what  man,  without  the  hope  of  gain,  would 
run  a  risk  ?  and  Col.  Pmtell  would  certainly  have 
been  a  sufferer.  If  this  land,  which  was  mortgaged 
to  the  public  should  have  been  sold  for  less  than  the 
amount  of  his  bond  to  the  public,  and  Doctor  J?am- 
say  had  become  insolvent,  circumstances  likely  to 
occur  when  he  interfered  :  further,  the  Doctor  was 
benefited  by  the  payment,  his  property  was  rdiev- 


STATE  OF  SOUTH-CAROLINA.  431 


ed  from  an  incumbrance^  and  of  course  must  have  ^^■^u*^ 
sold  for  so  much  more.  Vay,isi^. 


PoSlttU 

But  I  am  at  all  times  averse  to  granting  new  tri-«  «• 
als  when  I  think  justice  has  been  done ;  and  in  this 
case^  to  say^  that  the  plaintiff  should  lose  his  money 
paid  to  the  publie^  would  in  my  humble  judgment 
be  great  injustice.  I  am^  therefore^  against  the  mo- 
tion. 


Brevard^  S.  The  plain  tiff,  in  1792^  bargained 
and  sold  to  the  defendant  a  tract  of  land  on  Charles- 
ton neck/  and  took  from  him^  in  addition  to  certain 
pecuniary^  and  other  considerations^  a  note  in  wri- 
tings in  the  words  and  figures  following :  ^^  I  prom- 
ise  to  pay  Col.  Paaielly  what  he  owes  to  tiie  loan  of- 
fice^  for  paper  medium  borrowed  on  die  mortgage 
of  a  plantation  on  Charleston  neck^  called  Paradise^ 
this  day  bought  by  me ;  the  sum  supposed  to  be 
about  223  pounds.  David  Ramsay.  August  27tby 
1792.^'  It  appeared  that  it  was  usual  wijth  the  bor- 
rowers of  the  paper  medium^  to  pay  the  annual  in- 
terest on  the  sums  borrowed^  and  that  while  this  was 
regularly  done^  no  call  was  made  by  the  loan  office 
for  the  principal.  The  defendant  had  paid  the  in- 
terest on  the  sum  mentioned  in  the  note^  but  had 
not  paid  the  balance  of  the  principal  which^xiamain- 
ed  due.  The  principal^  however^  had  not  been  de- 
manded by  the  loan  office. .  No  suit  had  been  com- 
menced against  the  plaintiff  on  the  part  of  the  state 
for  the  balance  due  by  him.    Yet^  under  an  appre- 
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CmAwvEw  hcnuoB  that  lie  mighty  ultimately^  ht  a  suffereri  mi* 
ifey^iau.  leas  the  balance  was  recovered  Hkmb  the  defbtiiaat 
^^'^'^^  speedily^  he  voluntarily  jwiid  what  remained  due  to 
the  loan  office,  ^nd  then  brought  this  action  for  mo- 
ney paid,  laid  out,  &e*  tor  the  defendant. 


I  am  rather  disposed  to  believe  the'  plaintiff  was 
under  very  serious  apprehensions  that,  iinleas  hi 
took  this  step,  he  would  eventually  be  compelled  to 
do  that  which  he  did,  when  he  paid  this  balance  to 
the  loan  office,  with  an  accumulation  of  interest, 
and  that  h^  would  finally  fidl  in  obtaining  an  indem« 
nity  from  the  defendant  on  his  note,  unless  he  hast* 
ened  the  setdement  of  the  debt  at  the  loan  .ofiee« 
In  this  view  of  the  case,  his  conduct  cannot  be  re^ 
garded  as  officious  and  without  probable  cause. 
Nevertheless,  I  am  of  opinion,  he  had  no  right,  ac- 
ewding  to  the  terms  of  the  contnct,  to  hasten  the 
payment  of  the  money  due  at  the  loan  oSoe,  so  as 
to  produce  any  inconvenience  to  the  defendant,  to 
which  he  would  not  otherwise  have  been  exposed. 
By  the  eontraet,  he  had  placed  the  defendant,  as 
to  this  loan,  in  his  own  shoes,  and  could  have  no 
recourse  to  him,  until  he  liad  suffered  thmugfa  his 
&ttlt.  Here  was  j»ly  an  impending  danger  of  suf- 
fering, but  no  actual  loss  had  accrued.  It  was  a  vol- 
«ntary  and  unauthorised  advance  of  money,  when 
there  was  no  pressing  oeceBS&ty  &r  payment.  I  am 
therefore  constrained  to  say,  that  the  defendant  is 
legaHy  entitled  to  e  new  trial. 
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Smith,  J.    James  Posteil  had  mortgaired  a  tract  Cukim. 

TOH 

l^f  landy  that  lay  on  Charleston  neck,  to  the  loan  of-  M»yMi3. 
fice,  and  on  the  27th  Ausrust*  1792>  he  sold  the  ^-^^"^^"^^^ 
land  to  the  defendant  for  j^603>  three  hundred  and       v. 
eighty  of  which  defendant  paid  in  Cash^  and  gave 
tile  following  security  fo  the  balance  :  ^^  I  promise 
to  pay  for  CoL  Pasiell^  what  he  owes  to  the  loan 
office  for  paper  medium^  borrowed  on.  the  mortgage 
of  a  plantation  on  Charleston  neck^  called  paradise^ 
this  day  bought  by  me^  the  sum  supposed  to  be 
about  two  hundred  and  twenty  pounds.  August  27th 
1792/^     ^^  David  Ramsay:^ 

Doctor  Ramsayy  it  appeared^  had  regulariy  ever 
since^  paid  up  to  the  loan  office  the  interest  each 
year,  according  to  the  requisitions  of  the  law,  but 
had  never  been  called  on  to  pay  the  principal.  But 
Col.  Posteil  grew  impatient,  and  without  being 
called  on  by  the  loan  office,  voluntarily  paid  the 
amount  of  the  principal  of  the  bond  then  due,  and 
commenced  his  action  against  the  defendant  to  re- 
cover it  back  again. 

• 

Circumstances  might  have  occurred  that  would 

have  authorised  Col.  Postellj  to  pursue  his  course. 

Had  the  treasury  department  threatened  him  with 

a  suit  on  the  bond,  aiter  they  should  hav(^  sol^  the 

land,  for  that  is  the  course  which  has  been  pursued 

in  similar  instances,  the  plaintiff  would  not  only  have 

had  the  right,  but  would  have  exercised  a  just  pru* 

dence  towards  himself^  in  paying  the  money>  and 

then  bringing  suit  against  the  defendant  to  recover 
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CRkMhtB-  \i  hMk  again.  Here  would  have  been  a  motive^ 
May,i8i3.  and  an  act  of  self  defence,  lat^  Baeon.  ^^  Assamp- 
^'^^''^''^^  sitt^'  one  writer  says  **  is  an  action  the  law  giyes  a 

POSTELL  ''  " 

V.  party  injured^  by  the  breach  or  non-performance  of 
*^"*^^'  a  contract  legally  entered  into,  &c/'  There  most 
be  a  breach  of  the  contract,  either  expressed  or  im- 
plied, before  the  right  6f  action  attaches.  Doctor 
Ramsay  has  not  bound  himself  to  pay  this  sum  of 
money  at  any  particular  time,  but  promises  to  pay 
what  Col.  Postell  owes  to  the  loan-office,  on  the  mort- 
gage on  this  phintation,  and  from  the  nature  of  the 
contract,  it  would  seem  that  the  parties  intended 
this  to  be  an  affair,  afterwards,  between  Doctor 
Ramsay  and  the  loan- office;  and  if  he  has  been 
dealt  with,  as  other  loan  office  debtors,  indulged^ 
on  paying  up  annually  the  interest,  with  further 
time  to  extinguish  the  pricipal,  I  can  see  lio  reason 
for  this  voluntary  intejrfereace  of  the  plaintiff.  He 
was  not  menaced  with  an  action.  There  was  no 
alarm  from  an  accumulating  interest,  that  might  ulti- 
mately fall  on  Col.  Postettf  because  Doctor  Rams€nf 
discharged  it  annually.  And  a  mere  desire  on  the 
part  of  the  plaintiff  to  have  it  finally  adjusted,  could 
not  justify  the  measure. 

Besides,  it  is  to  be  remembered  that  the  very 
hnd  whiah  Doctor  Ramsay  purchased  from  Col.  Pas- 
telly  is  the  land  to  be  relieved  by  the  payment  of  this 
inoney.  This  land  was  mortgaged  at  one  third  of 
<  its  real  value.  Col.  Postell  sold  it  to  Doct.  Ramsay 
for  its  full  value,  and  received  in  prompt  pay  all  but 
the  mwtgage  money.    The  act  establishing  the  loan 
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4>ffice  and  paper  medium^  says,  the  land  shall  be^*^*"*- 
mortgaged  at  one  third  of  its  value*    And  by  an  actMay,i8i3. 
to  am^id  this  act,  passed  the  year  fblltiving,  the  ^^^^^^^ 
commissioners^  where  they  have  good  reason  to  be-       «. 
lieve  the  lands  mortgaged,  were  not  represented,  as 
to  their  value,  had  the  power  of  refusing  them. 
These  lands  lay  almost  at  die  loan  office  door,  and 
must  have  been  known  to  the  Commissioners,  to  be 
of  this  three-fold  value,  twenty  seven  years  ago. 
The  value  of  lands  in  this  state  generally,  and  es- 
pecially in  the  vicinity  of  Charleston,  since  that  date, 
has  been  enhanced  more  than  two  hundred  per  cent* 
The  land  at  this  time  has  all  this  accumulated  value 
on  it,  without  any  drawbaclL  of  interest  accruing, 
and  is  subject  to  be  sold  in  the  hands  of  Doct  Bam' 
say  for  the  payment  of  this  loan  office  debt. 

By  the  loan  office  act,  the  commissioners  after 
four  we^ks  default  or  non-payment,  have  nothing  to 
do  but  advertise  the  land  three  weeks  in  the  Gazette, 
and  sell  to  the  highest  bidder.  And  moreover,  the 
plaintiff  would  not  bear  the  loss,  if  any  should  ac* 
crue,  by  such  a  proceding,  if  it  should  take  place. 
Doctor  Ramsay  must  bear  it,  for  he  is  bound  by 
his  writing  to  the  plaintiff  to  relieve  the  land  from 
this  incumbrance  unde^^  which  he  purchased  it. 
Then  if  he  has  purchased  the  land  under  this  incum- 
brance, and  has  obligated  himself  to  relieve  it  from 
this  incumbrance,  he .  should  have  no  recourse 
agsinst  the  plaintiff,  if  the  land  should  be  sold  by 
the  state  under  the  mortgage.  If  it  could  be  sup- 
posed, under  this  view  of  the  value  of  the  land,  that 
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^"^TOK    ^*  should  sell  for  a  less  sum  than  the  principal  in  the 
Ma}, 1813  mortgage^  the  plaintiif  might  be  made  liable  on  this 
Powell    ^^^^  for  the  residue.    But  until  that  event,  the  land 
^'       only  is  liable  to  bear  the  burthen,  and  that  in  the 
.  '    hands  of  Doctor  Ramsey.     Therefore,  I  think  the 
plaintiif  was  under  no  sort  of  obligation,  moral  or  le- 
gal, to  pay  the  money  on  the  mortgage.    The  doing 
so  was  an  act  of  his  own  choice,  and  he  must  bear 
the  Inconvenience.     And  I  am  for  a  new  triaK 

« 

The  other  Judges  concurred* 


Charleston,  April  Term,  1813. 

The  City  Council  of"|  EDWABDs,/or  the  Motion. 
Charleston 

vs. 
John  Duncan,  J  Pringle,  Contra. 

CoLcocK,  J.  The  jury  find,  that  James  Duncan, 
Duncan  csquirc,  bcing  a  city  warden,  was  requested  by  the 
Authoiiseid  City  Council,  and  did  undertake  to  sell  and  dispose 
CowTca^to  ^^  certain  lottery  tickets  to  them  belonging,  and 
dispose  of  ^hat  he  did  sell  and  dispose  of  fifty  seven  tickets 
tery  tick-  unto  defendant,  and  did  for  the  same  take  the  with- 
fais'note.  ID  mentioned  note  of  hand,  which  being  unpaid,  the 
wardsdied  ^^^  James  Duncon  died  insolvent,  and  on  his  death 

insoh  ent,  and  the  notes  Ml  into  the  lands  of  the  defendant,  his  admimstnitor. 

Edd,  that  the  defendant  could  not  retaiii  the  amount  of  the  nud  note*  tfrf 
that  the  plamtiiTs  were  entitled  to  recorer. 
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it  fell  into  the  hands  of  the  defendant,  his  admini3-  CHAmig- 
trator.     If  the  court  should  be  of  opinion  that  the  May^isu. 
City  Council  can  legally  demand  the  said  note  as  ^"^^^^^*^ 
their  property^  then  we  find  for  the  plaintiff  8570 ;  cowcn. 

mm 

or  the  said  note  to  be  given  up  to  the  City  Council :  Dwelir. 
but  if  the  court  should  be  of  opinion  that  the  said 
note  can  not  be  followed  and  separated  from  the  gen- 
eral mas85  (as  their  property^)  of  the  estates  or  assets 
of  the  said  Jame»  Duncany  then^*  we  find  for  the  de- 
fendant. 

The  fact  being  clearly  established^  that  the  note 
was  taken  by  the  deceased  for  lottery  tickets^  which^ 
he^  as  agent  to  the  City  Council^  had  sold ;  the 
circumstance  of  his  haying  taken  it  payable  to  him- 
self win  certainly  not  make  it  his  property.  I  am 
therefore  of  opinion^  that  the  plaintiff  have  judg- 
ment^ and  that  the  postea  be  delivered  to  them. 


Brevard^  J.  The  verdict  finds^  that  Mr.  Jame^ 
Duncatiy  as  city  warden^  took  the  promissory  note 
for  which  this  action  was  brought^  for  certain  lot- 
tery tickets^  which  he  was  entrusted  to  sell  on  be- 
half of  the  corporation.  And  it  may  be  fairly  in- 
ferred that  the  note  was  taken  as  trustee;  for  the  use 
and  benefit  of  the  corporation. 

The  action  was  trover  for  the  wrongful  conversion 

of  the  note.     In  this  action^  it  was  only  necessary  to 

prove  property  in  the  plaintiff^  and  a  wrongful  con- 

ersion  by  the  defendant.     If  the  note  was  taken  in 
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cuMMjM'  ^f^^  fQ^  ^^  plaintiff^  as  it  appears  by  the  yenlict^ 
]i«y,i8i$.  then  it  was  the  property  of  the  plaintiff.    The  con- 
^^^^^^^  version  may  be  fairly  implied^  as  the  verdict  finds 
C9VVCU    for  the  plaintiff^  ^'  if  the  court  should  be  of  opinioni 
Dimclv.    the  plaintiff  could  legally  demand  the  said  note." 
From  this  findings  it  may  be  inferred  that  there  was 
a  demand  and  refusal^  sufficient  to  evidence  a  wrong- 
ful conversion^  provided  the  property  was .  in  the 
plaintiff.     I  am  of  (^nion  the  plaintiff  is  entitled  to 
judgment. 


Bay^  J.  The  special  verdict  states  that  James 
Jhinean^  deceased^  being  a  city  warden^  waire- 
4)uested  by  the  City  Council,  and  did  undertake  to 
4sell  and  dispose  of  some  lottery  ticfkets,  and*  that  he 
sold  57  tickets  to  the  flefendant,  and  took  his  not^ 
for  which  this  action  was  brought;  which  being  un- 
paid^ the  said  James  Duncan  died'  insolvent,  and  on 
his  deaths  it  fell  into  the  hands  of  the  defendant,  as 
his  administrator.  If  the  court  should  think  the  note 
the  property  of  the  city,  we  find  for  them  570  dol- 
lars, or  that  the  note  >  should  be  given  up.  But  if 
the  court  should  think  that  the  note  cannot  be  fol- 
lowed up,  and  separated  from  the  general  mass  (as 
the  city's  property)  of  the  estate,  or  assets  of  the 
said  James  Duncan,  then,  they  find  for  the  defend- 
ant. From  the  foregoing  special  verdict,  it  appears 
to  me,  that  the  above  named  James  Duncan,  upon 
the  delivery  of  the  above  mentioned  lottery  tickets 
fw  sale,  became  the  trustee  or  agent  of  the  City 
Council ;  and  that  the  note  (although  taken  in  bis 
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own  name)  for  the  amount^  became  their  property,  Cbabwi- 
the  moment  it  was  given  for  the  said  lottery  tickets.  iiBy,isfS. 
He  held  in  trust  for  them,  and  does  not  form  any  part  '^^^'^^^^ 
of  his  private  estate ;  consequently,  it  became  so  cowcii. 
much  money  due  to  the  city  from  the  maker  of  the  i>uBCAir. 
note,  instead  of  being  due  to  the  representative  of 
the  said  deceased  James  Duncan.     I  am,  therefore, 
of  opinion,  that  the  postea,  should  be  delivered  to 
the  plaintiff,  in  order  that  they  may  enter  their 
judgment  thereon.     If  James  Duncan  is  considered 
in  the  light  of  a  factor  or  agent  for  the  city  council, 
(and  he  may  be  very  justly  considered  in  that  light,) 
the  property  to  the  last  moment  remains  the  prop- 
erty of  the  principal,  and  the  tickets  might  have 
been  recovered  specifically  if  unsold,  in  whose  hands 
soever  they  might  have  come.    Even  money  for  the 
proceeds  (if  in  bags)  may  be  recovered.     5  Term 
RepcrtSy  215.  4  Burrows^  2047.    If  money  receiv- 
ed for  the  proceeds  may  then  be  recovered,  it  foU 
lows  clearly,  that  a  note  ^ven  for  the  proceeds,  may 
also  be  recovered. 
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CetvxBLi, 

April,1813 

AtxBv»  Columbia,  ^pril  Term,  1813. 

Jdm. 


Farrow,     fof 
tht  Motion. 


rjflCMr'*  Elizabeth  Allen,  Jldministra-^ 

trix  of  B.  Mkriy  deceased, 

vs.  > 

The  Executors  of  James  Mat-  f  Creswell, 
son,  dececL$ed.  J      Contra. 

To  as-  Case    from    Laurens    District.      Constitutional 

■mnpait 

on  ac^       Court  of  Appcolsy  JSTov.  1812* 

count,  the 
defendant 

S^rtitttte     Assumpsit  on  an  open  account.     Plea,  Statute  of 
ofiimita.    Limitations. — Replication,    Fraud. — Demurrer    to 

uonSf  to  ,       . 

-which       the  replication  in  judgment  for  defendant  on  de- 
piied^vd  murrer. — Motion  to  set  aside  this  judgment 

^dd  that 
the    repli- 
cation was      The  action  in  this  case,  was  upon  an  open  account 

turein      between  AUen  and  Mayson,   during  their  lives, 
Ld  ddlc-  amounting  to  8521,74,  for  sundry  articles  alleged  to 
tiTcon de- y^y^  h^tn  sold  and  delivered  to  the  deceased  Mqu- 
son,  between  the  years  1792  and  1795. 

JiUen  and  Mitt/son  both  died  in  the  year  1799 : 
and  on  the  5th  June,  1-809,  Elizabeth  Mien,  the 
present  plaintiff,  administered  on  her  husband's  es- 
tate, and  brought  this  action  against  the  executors 
of  Mat/son,  for  the  above  account,  about  fourteen 
years  after  the  date  of  the  transactions. 

To  this  suit  the  executors  of  Mayson  pleaded  the 
statute  of  limitations ;  and  the  plaintiff  replied  spe- 
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tially^  that  Maysony  in  his  life  time,  acted  as  the  at-  ^^^'T^a^* 
torney  or  agent  for    Sohmon  Rutledge^  esq.  de-  s^^^n^ 
ceased,  and  sold  Allen  a  tract  of  land,  belonging  to  ;^5"*' 
Mr.  Sntledge,  for  ^€210  10*.  2d.  sterling,  to  be       i. 
|>aid  by  instalments,  foir  which  Jtllen  gave  his  bond,  ^wv^T. 
payable  to  Mr.  Rutledge^  dated  in  May,  1792,  buk 
payable  as  aforesaid.     That  he,  AUen^  in  the  fall  of 
the  year  ibllowing,  sold  Mdyson  a  waggon  and  hor- 
ses for  8176,25,  and  hired  him  a  negro  at  8100; 
and  in  lanuary,   1795,   sold    him  other  articles, 
amounting  to  8245,49 ;  all  wliich  sums  he  alleged 
Mayson^  in  his  life  time,  promised  to  credit  on  the 
bond  he  held  in  his  hands,  payable  to  Mr.  JRutledge^ 
and  which  he  afterwards  informed  the  deceased  Jil- 
len  he  had  done.    That  in  the  month  of  March, 
1794,  Alleh  was  sued  on  bis  bond  to  Mr.  JRutledge, 
for  some  of  the  instalments  then  due ;  and  judgment 
was  obtained  agaitist  him,  and  the  land  he  had  pur- 
chased was  seized  and  sold  under  an  execution,  to 
pay  off  Mr.  Mutledge^s  judgment,  which  amounted 
to  a  little  more  than  was  sufficient  to  discharge  the 
debt,  interest  and  posts.     Men/son  failed  to  credit 
uny  part  of  the  account  above  mentioned,  on  the' 
bond  to  Mr.  Butkdge,  according  to  his  promise^ 
which  the  administratrix  pleads  was  a  fraud,  practi- 
sed on  Jlllen  in  his  life  time ;  and  that  such  fraud 
never  came  to  the  knowledge  of  jlllen^  in  his  life 
time,  nor  to  her  knowledge  ^till  some  time  in  Janu- 
ary, 1809,  when  the  present  suit  was  brought. 

'    To  this  replication  the  defendant  demurred ;  and 

the  presiding  judge  {JVott)  gave  judgment  for  tb« 
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P^'iT^SHa  defendant  on  the  demurrer.    This,  therefore,  is  a 
motion  to  set  aside  that  judgment* 


BiWY^  S.  In  this  case,  I  am  very  clearly  of  opin* 
ion  that  the  replication  is  a  departure  in  pleading 
from  the  matter  contained  in  the  declaration,  which 
in  law  is  a  good  cause  of  demurrer.  ( Coke  lAtt. 
303.  6.  5  Comytij  433.)  A  depa^ure  is  &tal  on 
a  general  demurrer.  5  Camyn,  Tit.  Pleading^ 
436. 

In  this  case  the  declaration  is  on  a  contract  of 
sale,  and  the  assumpsit  is  for  goods,  wares  and  mer- 
chandizes, sold  and  delivered.  The  replication  so  finr 
from  supporting  the  count  or  declaration,  suggests  a 
fraud  on  the  part  of  Mayson,  deceased,  and  alleges 
that  the  goods  were  obtained  by  fiedse  promises^ 
which  were  never,  performed.  The  one  states  a  fair 
contract  of  sale ;  the  other  alleges  fraud  and  circum- 
vention in  getting  possession  of  the  goods. 

If  this  had  been  an  action  of  deceit,  in  obtaining 
goods  upon  fidie  suggestions,  the  replication  might 
have  been  consistent  with  the  declaration ;  they 
might  have  stood  together ;  but  as  they  now  appear 
on  paper,  they  are  in  my  opinion  incompatible. 

But  further,  it  appears  from  the  defendant's  own 
shewing,  that  the  demand  of  the  present  plaintiff  could 
not  have  been  set  off  against  Mr.  Rutledgt?s  debt^ 
even  if  he^  JlUm^  had  been  guilty  of  no  laches  in 
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» 

his  life  time,  but  had  offered  it,  by  way  of  discount,  ^•^H^'*** 
against  Mr.  Rutkages  bond.     It  would  have  been  ..../-v^>^ 
totally  inadmissible,  inasmuch  as  the  demands  were  A^^^* 
totally  independent  of  each  other.     Articles  sold       «. 
and  delivered  to  Maysony  could  not  have  lieen  set  ^MMfrt. 
off  against  a  bond,  due  and  payable  to  Mr.  Rut- 
ledge.     The  defendant,  therefore,  had  himself  to 
blame,  in  his  life  time,  in  not  making  his  demand 
against  Mayson^  and  his  representative  afterwards, 
in  due  time.     I  think,  therefore,  that  the  judgment 
ought  to  stand. 

Justices  Brevard,  Colcock,  Smith,  and  Nott 
concurred. 


Columbia^  Jipril  Term,  18|3. 
John  McCants    "]  Levy,  far  the  Moti&n, 

vs.       y 

Ulysses  Rogers.  J  Blanding,  Contra. 

Fi.  Fa.  in  Assumpsit.  y**?. 

^  the  plai0 

tiff  enter 

This  was  a  rule  against  the  sheriff,  to  compel  him  ment  and 
to  pay  over  monies  which  he  had  collected,  belong-  ^^^ 
inir  to  tlie  defendant ;  to  which  the  sheriff  made  a  p<^»dinfir .  i 

.       .        .  *"  appeal 

special  return.     That  he  bad  monies  in  his  hands,  on  thepart 

'^  of  defend-  J 

ftnt;  and,  before  luch  appeal  be  dismitaed,  A.  lod^i,  hts  execution  ag^init  de- 
fendant, (but  iubiequently  to  the  lodging  of  the  plaintiff's,)  ti.e  execution  o. 
the  plaintiff'  will  hare  priority,  in  otlier  worda,  an  appenl  does  not  ptcrent  the 
lien  of  an  execution  lodged  pending  luch  appeal. 
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Sp^iais  *^'  ^^^  ^^^  "*  *^®  ^®^^  *^^^  *^  execution  of  A 
Bkmding  ^  Co.  against  Ulysses  Rogers. 

The  facts  were^  (hat  Mr.  JB landing  had  obtained 
a  judgment  against  Hogers,  from  which  judgment 
Sogers  appealed  to  the  Constitutional  Court ;  and 
pending  that  appeal^  Mr.  BUmding  entered  up  his 
judgment,  wd  lodged  his  execution  in  the  sheriff's 
office :  pending  this  appeal,  and  after  Mr.  Bktnd- 
ing^s  execution  was  lodgedi  the  plaintiff^  McCanU. 
lodged  his  execution. 


Smith,  J.  The  court  below  ruled  the  sheriff  ta 
pay  over  the  monies  ta  Mr.  Blanding^s  execution^ 
it  having  been  decided  so  by  the  Constitutional 
Court  in  Charleston,  in  a  Similar  case  of  Denoon  and 
(fHara.  The  court  h&ving  already  decided  the 
pointy  I  am  bound  by  thai  decision.  Motion  over- 
ruled. 

Justice  CoLCOCK  concurred. 


Brevard,  J.    In  the  case  of  J)enooH  vs.  (PHara 

m 

et  al.  detemined  in  Charleston  by  the  Constitu- 
tional Court  of  Appeals,  in  1805,  after  verdict  for  the 
plaintiff,  the  defendants  moved  for  a  new  trial ;  and 
during  the  pendency  of  the  motion,  the  plaintiff 
died.  But  before  his  deaths  judgment  had  been 
entered  up,  pursuant  to  a  rule  of  court,  which  au-^ 
thorised  the  entry  of  judgnent  and  taking  out  exe-« 


1 
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ration,  to  bind  the  property  of  the  defendant,  pend-  J^SYau 
ing  the  motion  for  setting  aside  the  verdict.  s.^-^r^^ 

McCasts 

«. 

It  was  contended  that  the  judgment  entered  up  bossm, 
under  such  circumstances  was  void;  and  that  the  deatii 
of  the  party  plaintiff,  prior  to  the  determination  of 
the  motion  for  a  new  trial,  by  which  the  judgment  was 
suspended,  though  it  would  not  abate  the  action, 
would  nevertheless  suspend  any  proceedings  upon 
the  motion,  till  the  representatives  of  the  deceased 
should  revive  the  proceedings  by  scire  faciaa^  -or 
other  process.     The  decision  of  the  court  was,  that 

• 

the  death  of  the  plaintiff  did  not  interpose  any  legal 
impediment  to  the  hearing  and  determining  of  the 
matters  submitted  by  way  of  appeal ;  and  that  the 
ease  might  proceed  as  if  no  such  accident  had  taken 
place.     Jlct  of  Assembly,  1785,  P.  L.  381, 

With  regard  to  the  judgment,  entered  up  pend-< 
ing  the  appeal,  the  court  ( Watiesj  Bay,  Brevard, 
and  Wilds,  justices,)  were  of  opinion  that  the  same 
might  be  considered  as  a  judgment  nunc  pro  tunc, 
after  the  motion  should  be  decided  in  favour  of  the 
party  in  whose  favour  it  should  be  entered  up.  But 
they  inclined  to  think  (according  to  my  understand- 
ing of  their  opinions,)  that  no  judgment  could  be 
legally  entered  up,  until  after  the  determination  of 
the  motion  submitted,  notwithstanding  the  rule  of 
court  which  allows  the  entering  up  of  conditional 
judgments.  I  was  then,  and  am  still  of  opinion, 
that  no  such  judgment  can  be  legally  entered  up, 
before  the  motion  to  the  Constitutional  Court  of  Ap- 
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CoLi7ifBiA»  peijg  ijgg  Ij^^u  heard  and  decided.  But  inasmacfa 
wrN<>w  as  the  judgment  may  be  entered  up  after  the  ap- 
McCAim  peal  decided  nunc  pro  tuncy  I  am  not  disposed  to 
RoeiBs.  question  the  judgment  which  has  been  thus  entered 
up  by  anticipation.  The  point  having  been  ruled 
in  the  case  citcd^  on  which  occasion  the  authorities 
were  carefully  examined ;  I  am  not  willing  to  set  the 
question  again  afloat>  although  I  entertain «  some 
doubts  whether  the  rights  of  other  judgment  cred- 
itors^  who  fairiy  obtained  regular  and  legal  judg- 
mentS;  prior  to  the  time  when  this  judgment  could 
have  been  lawfully  entered  up  and  signed^  nunc  pro 
tuncy  and  issued  executions  thereupon^  are  not  upon 
legal  principles  to  be  preferred  to  a  party  who 
claims  by  relation^  and  founds  his  claim  on  a  fictioa 
of  law. 


Columbia,  jSpril   Term,  1813. 
The  State         "|  Egan,  for  Motion. 

vs.         y 

George  Perrin.  J  Stark,  Contra. 
On  an  in.     Motiou  for  a  ucw  trial. 

ttctment 
for  a  libel, 

y*'"^          Brevard,  J.     There  seems  to  me  to  be  no  suf- 

Jane  Cox,  ' 

which  u-    ficient  legal  grounds  to  support  the  motions  made  in 

bel  dcscri*  *j      ^-^  ■  * 

bed  her  as  this  case,  or  either  of  them.     The  libel  is  charged 

the  onfy 

daughter  of  the  widow  Booth,  Uie  innuendo  in  the  indictment,  stated  the  identity 
of  Mrt.  R'f  daui^ter,  and  the  prosecutrix,  Mrs.  Cox.  HeidMuX  it  was  not  neces- 
saiy  to  prdre  that  the  prosecutrix  was  the  only  daughter. 
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to  have  been  published  af,  and  concerning  the  prose-  ?^^^A"« 
cutrix  Jane  Cox,  describing  her  as  the  only  daugh-  s^#^v->w 
tep  of  the  widow  Roaeh.    The  indictment  contains  S'^" 
an  innu^ndo^  shewing  the  application  of  the  slander^  pssBisr 
and  averring  the  identity  of  Mrs.  Boaeh^s  daughter 
and  the  prosecutrix^  Mrs.  Cox. 

It  «was  proved  that  the  prosecutrix  is  the  daugh- 
ter of  the  widow  BoMh ;  but  it  was  not  proved 
that  she  was  an  only  daughter.  I  think  if  was  un- 
necessary to  state  in  the  innuendo  that  she  was  an 
€mfy  daughter^  as  it  would  have  been  sufficiently 
certain  and  complete  without  it.  If  this  was  not  ne- 
cessary to  support  the  indictment^  it  was  not  neces- 
sary to  be  proved.  Enough  was  proved  to  shew  the 
application  of  the  slander^  with  reasonable  cer- 
tainty,  and  the  rest  might  be  considered  as  surplus- 
age^ and  rejected. 

All  the  court  concurred. 
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^^  '^^^  Coiii7MBiA>  Jlpril  Tarmy  1813i 


DOBBI 

WixjMT     SAMUjftL  DoDDS  T  Clarke,  foT  the  Motion^ 

*****  vs.  > 

Alexander  Wilson.  J  Evaks^  Contra^ 

When  The  plaintiff  in  this  case^  being  a  matt  of  a  weak 
fraud,  or  mind^  made  an  agreement  with  the  defendant  to 
wblye***"  ^^^  hii*^  a  yeai»  for  hiil  food  and  clothes.  His  &ther 
**^n'of^  *  ^^^  notice  to  the  defendant^  that  if  he  kept  him  he 
weak  nrust  pay  at  the  rate  of  five  dollars  per  month  for 
must 'be  his  scrvicc.  Defendant  then  desired  him  to  go  away 
hu  con/  hut  he  refused  to  go.  It  was  further  proved,  that^ 
^unabic'^  during  harvest  time,  one  of  defendants  neighbours 
to  take      applied  to  him  for  plaintiff  to  work  for  him,  and  of- 

care  of 

himself,  fcred  him  five  dollars  per  month,  but  defendant 
J^uid  "*^  ^id  he  could  not  let  him  go.  At  the  expiration  of 
^•^*  *tt  *^^  ^™^  plaintiff  gave  defendant  a  receipt  in  full  of 
appoin-  all  demands.  On  this  evidence  the  judge  below 
until  such  gave  a  decree  for  plaintiff. 

appoint- 
ment, his 

oonteacti  \i  ought  to  be  obscrved  that  this  suit  was  institu- 
where      tcd  in  plaintiff's  name  by  his  father. 

there  is  no 
fraud. 

■ 

NoTT,  J.  I  am  of  opinion  that  a  non-suit  ought 
to  be  granted.  The  plaintiff  has  had  the  firil  bene- 
fit of  his  contract,  and  appears  to  have  been  satisfied 
with  it ;  and,  I  am  not  satisfied  that  it  was  an  un- 
reasonable one.  Few  persons  perhaps  would  have 
the  trouble  of  such  a  man,  for  the  services  of  the 
ablest  bodied  man  in  the  state.     As  for  defendant's 
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Saying  he  could  not  let  him  go  j  perhaps  he  was  not  ^^S'^'gYa 
authorised  by  contract  to  let  him  go  :    perhieps  his  \>^v^%^ 
services  were  useful  only  in  some  particular  kinds  of  ^^^^* 
work :    he  might  have  been  more  useful  to    him  Wruov. 
about  harvest  than  any  other  time.     In  any  view  of 
the  case  he  is  not  entitled  to  the  verdict.     If  he  is  ^ 
unable  to  take  care  of  himself » let  his  friends  apply 
to  the  Court  of  Equity^  and  have  a  committee  ap* 
pointed  for  him.     Until  then  he  must  be  bound  by  . 
his  contraets^  when  there  is  no  fraud  or  undue  ad*  j 
vantage  taken  of  his  situation. 

Justices  SMIT^  and  Colcoce  concurred* 


Columbia,  ^pril  Ternty  1813. 

Rictf AUD  MooE^  1  Bjuandix G,  for  the  Motiony 

ads.  > 

Evan  Benbow.    J  Bicharbson,  Contra. 

The  defendant,  Moartj  had  purchased  a  judgment  where  t 
from  Justin  Smithy  against  Jcmes  Monk  ;  and  the  i^nww!5|t 
defendant,  Moorey  had  bound  himself  to  pay  the  she-  ""^^^^^^ 
riif's  fees,  without  saying  what  fees.     On  this  judg-  ^«' *^^- 
ment  a  ca.  sa.  issued,  and  Monk  was  imprisoned  plaintiff  in 
under  it  for  a  considerable  time.     The  defendant,  ?Ib«Jl^ato 
Monky  proved  insolvent,  and  this  action  was  to  reco-  ^J,*J.;'^,^ 
ver  from  Moore,  the  present  defendant,  the  amount  therebeing 

'  *  no  proper* 

tf  •f  the  inf olrent  debtor  to  latiify  luch  fees, 
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A*  riU8Y2  ^^  '^^  8^^^  ^^^^  ^^  *^^  ground  that  where  a  defend- 
K^^f^^rs^  ant  is  insolvent^  and  imprisoned  under  a  ca.  sa.  the 
^^^V.      plaint  ifi  such  action  is  bound  to  pay  his  gaoY  fees. 


Bbvbow. 


It  was,  contended^  on  the  part  of  the  defendant, 
that  by  the  common  law^  a  prisoner  in  debt  was 
bound  to  maintain  himself  whilst  in  gaol ;  therefore, 
the  plaintiiF  who  should  put  him  there  was  not  bound 
to  pay  his  fees.  That  this  was  an  indulgence  ex- 
tended by  the  sheriff  to  the  prisoner,  unauthorised 
by  law,  and  he  must  bear  the  burden. 

The  presiding  Judge  {jYott)  decreed  for  the 
plaintiff. 

The  present  motion  is  to  reverse  that  decree,  and 
for  leave  to  enter  up  judgment  on  non-suit. 


Smith^  J.  It  was,  it  is  true,  the  common  law  of 
England,  at  the  time  when  Plawden  wrote,  that  if 
a  debtor  was  imprisoned,  he  had  no  body  to  look  to 
for  sustenance  but  himself.  If  he  had  not  the  means 
already  in  store,  by  which  he  could  do  so,  he  had  to 
depend  upon  private  benevolence.  And  if  any  had 
the  humanity  to  contribute,  he  lived  by  their  bounty 
alone.  But  if  this  source  fieiiled  him,  he  was  left  to 
die  in  the  name  of  God. 

It  was  a  part  of  the  common  law  to  starve  a  man 
to  death  ;  but  that  same  common  law  utterly  abhor- 
red perpetual  imprisonment.    This  was  a  strange 
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inconsistency  in  the  same  system  of  jurisprudence.  ^^^Rg^* 
It  is  to  be  hoped^  that  even  in  England^  under  their  s^-w^s^ 
enlightened  judges^  it  has  either  been  abrogated^  or  Moo«» 
has  become  obsolete.  suiioir. 

If  this  law  can  be  said  to  have  been  made  of  force 
in  this  state,  by  th^  act  of  the  legislature  of  1712, 
making  such  parts  of  the  common  law  of  force,  which 
were  not  inconsistent  with  the  particular  constitu- 
tions, customs  and  laws  of  the  province ;  yet  it  must 
long  since  have  become  obsolete  in  a  country  like 
this,  where  the  constitution  guards  against  oppres- 
sion, and  where  the  laws  are  daily  liberalized  in  fa- 
vour of  insolvent  debtors.  The  very  object  of  the 
insolvent  debtor's  act,  passed  as  long  ago  as  1759, 
was  expressly  for  the  purpose  of  granting  further  re- 
lief to  poor  distressed,  and  insolvent  prisoners  for 
debt.  By  the  aid  of  this  law,  after  an  insolvent 
debtor  has  been  imprisoned  for  a  certain  time,  he 
can  by  his  oath  absolve  himself  entirely,  and  forever, 
from  all  his  suing  creditors,  so  humane  is  its  princi- 
ples. But,  in  the  mean  time,  the.  common  law 
would  starve  him  iu  gaol,  before  his  term  of  impris- 
onment expires,  had  he  no  other  resource,  than  the 
cold  hand  of  charity  for  his  subsistence.  Suppose 
an  honest,  but  unfortunate  debtor,  who  had  not  a 
a  cent,  should  be  imprisoned  by  an  unrelenting  cre- 
ditor, who  would  not  contribute  any  thing  for  his  re- 
lief; who  must  maintain  him?  The  gaoler  would 
be  obliged  to  receive  him  into  the  gaol,  and  would 
liberate  him  at  his  peril.  Would  the  law  impose  ou 
the  gaoler,  the  alternative  of  maintaining  this  pris- 
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Apif  *i^3  ^^^^9  or  seeing  him  perish  before  his  eyes  with  hun*^ 
ger?  I  think  not.     The  creditor  is  bound,  by  his 


y 


implied  contract  with  the  gaoler^  to  see  him 
for  the  support  of  the  debtor.  It  is  a  claim  founded 
in  equity,  and  good  conscience ;  and  which  the  cre^ 
ditor  is  bound  to  pay.  The  act  of  the  legislature,  of 
1791,  has  allowed  gaolers  one  shilling  per  diem,  for 
dieting  of  white  persons  in  gaol.  I^ater  acts  extend 
it  to  37  i  cents.  They  are  no  t  dendminated  pris- 
oners, but  persons.  By  what  auAority  then,  can 
we  say,  that  this  allowanoe  is  confined  to  criminals? 
I  know  of  none.  If  this  law,  then,  is  to  be  a  matter 
of  construction,  that  construction  ought  to  prevail, 
which  is  most  consonant  to  reason :  and  reason,  I 
think,  is  deeidedly  against  the  common  law  doctrine. 
I  am,  therefore,  against  the  niotioir  for  a  new  trial. 

Justices  CoLCOCK  and  Nott  concurred. 


Brevard,  J..  For  the  reasons  given  for  mj 
opinion,  delivered  in  the  case  of  ilfel^m  vs.  Hayne,, 
sheriff  of  York  district,  determined  in  this  court 
sometime  ago,  (which  was  a  case  parallel  to  the  pres- 
ent,) I  am  of  opinion,  that  this  motion  ought  to  pre- 
vail. 

Justices  Bay  and  Grim ke  concurred  with  Justice 
Brevarp.. 
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April,  1813 

Columbia^  Jipril  Term^  1813.      v-^^^^i*/ 

Fkatsbb 

Jennet  Prathbr,    "]  Creswel,/(V  the  Motion^     Cxmmmm. 
by  her  next  Friendj 

vs. 
John  Clarke.  J  Farrow,  Contra. 


I 


Tried  before  Judge  Brevard. 

This  was  a  special  action  on  the  case  against  John  in  «  etse 
Clarke,  as  sherifT  of  Laurens  districts    to  recover  ?^«l*»«oy 

'  ^  in  equit^^ 

damages  for  permitting  William  Prather,  who  was  the  has- 

band  hud 

in  the  eustody  of  the  sheriff,  by  virtue  of  an  attach-  been  oem. 
ment,  issued  from  the  CouYt  of  Equity,  for  a  con-  SJJ^  ^ 
tempt,  in  not  giving  security  to  perform  the  decree  ^Y***  ^^ 
of  the  said  court,  in  the  case  of  Jennet  Prathery  by  forming 
her  next  friend,  Jacob  Miller y  against  the  said  Wtl-  xoantci* 
Ham  Prather,  to  escape  and  go  at  large.  broe^ht 

in  the 
name  of 

By  this  decree,  the  complainant,  Mrs.  Prather  the  wife 
by^her  next  friend,  /.  Miller y  had  recovered  one  bun-  ^^, 
dted  dollars  per  annum,  during  the  term  that  they  ^f.^^^ 
should  live  separate  and  apart ;    or  until  lie  should  ^^t^^^ 
agree  to  cohabit  with  her,  and^  treat  her  as  became  evidence 
a  man  to  treat  his  wifcj  ^c.     The  defendant  of-  huaband 
felled  evidence  to  prove  that  William  Prather  had  p^^^^ 
complied  with  the  decree,  which  was  refused  by  the  the  de- 


cree  la 


judge.    Tlie  defendant  offered,  and  examined  much  inadmiaai. 
evidence  to  shew  that  he  permitted  the  said  Wtl-  bSkwS. 
Ham  Prather  to  go  at  large  in  the  gaol  yard,  and  f^^^^ 
gave  him  great  liberties,  and  an  easy  opportunity  to  '^^^^  that 

band  waa  permitted  to  escape,  at  the  request  of  the  wife.    The  wife  may^  by 
^0chein  am*,  suppozt  su$h  action  in  her  own  name. 
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A^rSiVr  ^^^''P^^  ^'  '^^  request^  and  by  the  permission  of  the 
v^-v^>^  said  Mrs.  Prather.  The  cause  went  to  the  jury, 
PmATum  and  they  found  a  verdict  for  the  plaintiiT  for  five 
claeu.  hundred  doUans.  The  defendant  moved  in  arrest 
of  judgment^  and  for  a  new  trial. 


Smith^  J.  The  defendant  has  assigned  no  rea- 
sons in  his  brief  why  the  judgment  should  be  arrest- 
ed. It  was  urged^  in  the  argument^  that  this  woman 
being  a  feme  covert^  could  not  maintain  the  action 
hy  her  next  friend.  If  that  argument  were  to  pre- 
vail^ there  would  be  a  failure  of  justice^  which  our 
laws  abhor ;  as  there  would  be  no  means  of  enforcing 
a  decree  of  a  wife  against  her  husband  for  alimony. 
The  Court  of  Equity  could  order  a  refractory  hus- 
band to  be  attached,  and  the  sheriff  would  let  him 
go  if  he  thought  proper ;  then  if  the  wife  could  not 
sue  by  her  next  friend^  who  could  ?  The  law  pro- 
vides no  other  course.  And  upon  this  occasion^  I 
would  adopt  the  course  of  a  very  learned  judge^ 
'^  If  there  is  no  precedent,  I  will  make  one.'^ 

I  think  the  judge  was  perfectly  rights  in  refusing 
to  hear  evidence  to  prove  the  decree  had  been  com- 
plied with  by  Prather,  until  he  was  attached.  It 
would  have  been  a  great  want  of  respect  for  the 
Court  of  Equity^  and  an  improper  interference  with 
their  powers.  Nor  are  we  to  presume  that  that 
court  would  have  issued  its  attachment^  to  inforce  a 
compliance  with  a  decree  that  had  already  been 
complied  with.     The  remainder  of  this  case  I  think 
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consisted  of  facts  proper  for  the  consideration  of  a  Colvkbia, 
jury,  and  I  am  satisfied  with  what  they  have  found.  s^!I>)'^^^ 
I  am^  therefore^  against  the  motion.  PBA-raxm 


Justices  COLCOCK^  Bay^  Gtrimkb^  and  Brbvarb 
concurred. 


CoLUHBiA^  Jipril   Term,  ]813. 

£.  Morrow  )  Felder^  far  the  Motion. 

vs.  y 

£.  Morrow^  et  al. )  Stark^  Contra. 

Application  for  a  writ  of  partition. 

After  this  case  had  been  some  time  at  issue,  the 
defendant's  counsel  moved  for  leave  to  withdraw  all 
his  pleas,  and  plead  a  release,  puis  dariein  continu- 
uneey  which  was  granted  and  the  plea  filed.  The 
next  court,  the  plaintiff's  counsel  moved  to  strike 
out  that  plea  as  frivolous,  because  it  was  not  suppor- 
ted by  affidavit.  The  presiding  judge  granted  the 
motion,  and  the  plaintiff  executed  a  writ  of  enquiry 
for  want  of  a  plea. 

A  motion  is  now  made  to  set  aside  that  verdict, 
and  let  the  defendant  plead  his  release  as  before. 
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A**™i8i3  ^^'^'^9  *"•  ^^  ^  certainly  a  good,  general  rul^ 
v^^-^rx^  not  to  admit  a  plea  puis  dariem  continuanee^  with- 
iiommow  out  an  affidavit  of  the  truth  of  the  fact  it  contain^ 
Mommoir,  and  that  it  took  place  since  the  laat  continuance^ 
But  the  intention  of  the  affidavit  is  to  give  informa- 
tion  to  the  court,  and  not  to  give  validity  to  the 
plea.  Whenever,  therefore,  such  a  plea  has  been 
filed,  with  leave  of  the  court,  I  would  presume  that 
satisfactory  proof  had  been  given  to  the  court,  or 
that  it  was  consented  to  by  the  opposite  party.  I 
would  not  permit  it  to  be  treated  as  a  nullity  at  a 
subsequent  term.  A  plea,  puis  dariein  cantirmancef 
is  not  necessarily  what  is  technically  called  a  dila- 
tory plea.  It  is  in  the  natui'e  of  a  dilatory  plea, 
but  there  is  tliis  difference  between  them  :  a  plea 
puis  dariein  continuancey  cannot  be  filed  without 
leave  of  the  court ;  but  no  such  leave  is  necessary 
in  case  of  a  dilatory  plea,  which  is  not  a  plea  puis 
dariein  continuance.  An  affidavit,  therefore,  is  ne- 
cessary or  it  is  a  mere  nullity.  I  am  of  oplnioii  that 
the  motion,  in  this  case,  ought  to  be  granted. 

Justices  Brevard,  Colcock,  Siuth   and  Bay 
concurred. 
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(SoLUMBiA,  J^tovetnher  fkrm,  1813.      52^3^' 

ji*  McIaTzis 

Thomas  L.  McIntirbI  TAYtoUyfat  the  MotUmh «.  *" 

vs.         y  ^^•"■• 

Adah  Cabuth.  J  Saxon^  Contm. 

Case  from  Green  Ville  district.     Constitutioiial 
Court  of  Appeals^  Noveniber,  1814; 

Motion  to  reverse  judgment  for  defendant  in 
demurrer.  The  plaintiff  in  this  case  brought 
his  action  bf  debt  on  an  exemplification  of  a 
judgment  from  North-6arolina.  The  presiding 
judge  {BtevArd)  gave  judgment  for  the  defendant 
on  this  demurrer^  as  he  was  of  dpinion  the  debl 
would  not  lie  in  this  case^  for  that  assumpsit  was 
the  appropriate  remedy  on  a  foreign  judgment; 
This  \&j  therefore]^  a  motion  to  set  aside  this  decis- 
ion as  against  law. 

In  support  of  this  nkotiofk^  it  was  contended  thai 
th6  demurrer  itdmits  the  judgment  to  have  been  * 
regularly  entered  up  in  North-Carolina^  against  the 
defendant^  for  the  amount  of  debt  an  d  co6ts>  whith 
establishes  the  debt  against  him;  and^  therefore^ 
judgment  ought  to  have  been  for  the  plaintiff  in  the 
action. 


Bat^  J.  1  am  of  opinion  that  the  judgtte&t  in 
this  case  ought  to  be  set  aside ;  for  the  defendant 
admits  by  his  demurrer  all  the  facts  necessary  to 
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c^LxmtM^  establish  the  debt  against  him  j  and,  therefore^    I 

^^^rv^  think  the  plaintiff  was  entitled  to  his  judgment 

iiciBT»B  against  him  in  the  action  of  debt.     If  the  defendant 

Cabvvb.    had  pleaded  nul  tiel  reeord^  then  the  judgment  in 

that  case  would  have  been  open  for  examination,  and 

if  it  had  been  informal  or  defective,  that  would  have 

been  a  good  cause  for  a  non-suit.     It  was  alleged  in 

the  argument  that  there  was  only  a  finding  of  a  jury 

against  the  defendant,  (or  verdict,)  but  no  final 

judgment  entered  up.     But  it  is  now  too  late  after 

judgment  to  take  advantage  of  such  a  defect. 

Justices  Smith,  Colcogk,  and  Grimkb  concur- 
red. 

Brevard  J.  dissented. 


• 


STATE  OF  SODTH-CAROLINA.  459 

« 

CoiUVBIAc 

No  .1814» 

Columbia^  Mwember  Temty  1814.      N.^r^^s«/ 

The  Commissioners  0/  the^  Creswell^  for  the  J®'*"' 
Poor,  for  Laurens  district.  (      Motion.  '  v, 

vs.  f  Y""  ^ 

Humphrey  Gains^  e^  al.     J  Clarke,  Contra. 

Debt  on  bond. 

• 

The  pfadntiff  declared,  in  the  usual  form,  on  the  ^^^  *^ 

penalty  df  the  bond.     Tlie  defendant  craved  oyer  of  <^}rtsl 

the  condition,  which  being  set  out,  it  appeared  to  be  done  in 

be  a  bond  taken,  (or  rather  pretended  to  be  taken,)  fa^^y^' 

according  to  the  provisions  of  the  act  for  the  main-  2io^J^*^ 

t^nance  of  illegitimate  children.   The  defendant  de-  i»ubt  be 

murred  generally.     The  demurrer  being  overruled  There. ' 

by  the  court  below,  a  motion  is  now  made  to  reverse  J^^^  ^ 

that  decision.  *^^. '«: 

qtiired 
that  the 
father  of 
abastkrd 

NoTT,  J.     The  several  questions  made  for  the  should' 
consideration  of  the  court,  are,    1st,  Whether  tliis  ^*'„*^^"?^ 

pfelied  by 

is  a  good  bond  under  the  act  ?    2nd,  If  it  be  not,  warrant  to 
whether  it  be  a  good  bond  at  common  law  ?    3rd,  R"rea)giii- 

zance  in 
the  penal  aum  of  £60,  conditioned /or  the  anmwl  payment  of  £5  for  the  moinien* 
ante  of  the  child,  tmtii  the  age  of  12  yeare^  and  to  save  harmkaa  the  pariah  or  emmtyt 
and  the  boiid  tak^  u  was  in  the  penalty  of  £60,  payable  by  twelve  annual  inslal- 
raenta  of  £S  each— Held,  that  it  was  not  in  compliance  with  the  wtatutf ,  and  void. 
So  of  a  bond  given  to  the  commissionera  of  the  poor  ;  for.  though  the  act  had  not 
declared  to  whom  the  bond  ahould  be  given,  yet  it  must  be  made  payable  to  the 
atate.     So  where  the  act  required  the  bond  to  be  given  for  the   mamtrnHnce  of 
the  child,  it  is  not  a  compliance  to  gi^e  one .  for  the  citizens  of  the  aforesaid  dis- 
trict ;  for,  m  the  first  instance,  it  is  given  in  a  wrong  form  ;  in  the  second,  to  the 
*  wrong  persons ;  in  the  third,  to  the  wrong  uses.  Nor  would  such  a  bond  be  good 
at  common  law,  inasmuch  as  the  obligor  was  compelled  to  enter  into  it  under  co» 
lour  of  legal  process,  and  for  purposes  which  Ue  was  not  morally  bound  toper- 
form.    Such  defects  in  a  bond  may  be  well  taken  advantage  of  on  demurrer. 
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HoJ!i8i4L  ?^H  be  BQt,.  whether  it  can  b«  taken  advantage  eC 
K^^srs^  by  demurrer? 

CoXHIf* 

^.  ^  l8t,  The  act  *q(  1795,  (2d  /Sit«?,  74.)  requires 

fUzvi  ^  the  &ther  to  enter  into  recognizance,  in  the  penal 
sum  of  sixty  pounds  conditioned  for  the  annual  pay- 
ment of  five  pounds,  for  the  maintenance  of  said 
child,  until  the'  age  of  twelve  years ;  and  to  save 
harmless  the  parish  or  county.  A  recognisance  ig. 
an  obligation  of  record;  (2  Black.  341.)  and  pa  the  ac^ 
has  not  declared  to  whom  it  shall  be  made  ^yable,^ 
it  must  b^  made  payable  to  tl|e  state ;  but  the  bond, 
in  this  ca9e,  is  made  payable  to  the  commissioBers  of 
the  poor.  The  fct  requires  the  recognisance  to  be 
^^  conditioned  for  the  annua)  paypient  of  five  pounds^ 
fbr  the  maintenance  of  the  child/^  In  the  present 
case,  the  penalty  of  the  bond  is  for  sixty  pounds^ 
payable  by  twelve  annual  instalments  of  five  pounds 
every  year.  The  penalty  of  this  bond,  also  dedarea 
it  to  be  f  ^  for  the  citizens  of  the  aforesaid  distriet^^' 
•  wb^ereas,  the  act  require  it  to  be  ^^  for  the  mainten-t 
ance  of  the  child  :^^  so  that  neither  the  form  of  the 
bond,  the  persons  to  whom  it  is  made  payable,  nor 
the  uses  for  which  the  money  is  to  be  paid,  are  eon« 
formabie  to  the  act.  Besides,  the  penalty  of  thia 
bond  requires  the  defendant  to  pay  five  pounds  m 
year,  &c.  and  the  condition  declares  the  bond  to  be 
void  ^^  if  he  shall  from  time  to^  time,  and  at  all  time» 
<^  hereafter,  fully  ai^d  ^learly  indemnify  and  save 
¥  harmless  the  above  commissioners,  and  aH  the 
^^  citizens  of  the  said  district,  Ac.''  So  that  by  the 
performance  of  this  cpuditio^^  he  is  diacharged  froq^ 
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the  payment  of  the  five  pounds  annually^  which  ia  ^&»bu« 
the  principal  thing  required  to  be  done  by  the  act.  v>^^^>J 
This^  therefore,  cannot  be  a  good  bond  under  the  <^«"w** 
act.   Where  an  act  of  Assembly  requires  a  thing  to  &c. 
be  done  in  a  particular  way,  that  way  and  that  alone  OAnTt  4 
must  be  punued.     But  every  feature  of  the  act  is  ^* 
80  dittotted  by  this  bpiid,  that  one  would  hardly 

suppose  it  had  any  relation  to  it. 

• 

2d,  I  do  not  think  it  a  good  bond  at  common  law. 
}f  it  had  been  voluntarily  entered  into,  for  the  pur- 
pose et  siipportiqg  this  child,  I  should  consider  it  a 
duty  which  the  obligor  was  under  a  natural  and 
moral  obligation  to  perform ;  and,  therefore,  a  d^bt 
which  he  was  legally  bound  to  pay.  But  it  appears 
on  the  face  of  it,  that  he  was  taken  by  virtue  of  a 
warrant  frpm  a  magistrate,  and  compelled  undep 
colour  of  legal  authority,  tp  enter  into  a  bond  for 
purposes,  which  he  was  neither  naturally  nor  mor* 
ally  bound  to  perform,  As  a  bond,  therefore,  I  am 
pf  opinion  U  is  void.  r 

3rd,  I  think  it  may  well  be  taken  jftdvantage  of 
on  a  demurrer,  {f  the  defendant  had  pleaded  % 
variance  between  this  boqd  and  that  required  by 
the  act,  it  would  come  to  something  at  Ifist.  By 
craving  oyer,  he  makes  it  i|  part  of  the  declaration^ 
(1  Salk.  9.)  And  on  a  demurrer  the  court  will 
look  through  all  the  proceedings,  and  give  judgment 
l^inst  him  who  has  committed  the  first  fault  or;  where 
the  first  defbct  is  found.     Judgment,  therefore,  in 


n 
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j^^^iA  ^^  ^^^^9  ^^^  ^  given  for  the  pkintiff  in  demurrer. 


CoMHit-        Justices  CoLGocK^  Grimke  and  Smith  concurred. 

•lovims, 

ga»i  a       Bay.  J.  dissented. 

Novm^^Brevard,  J,  in  anole  to  tbii  ctM»  in  hit  MS.  Beparts»  oli. 
ferret,  that  "  he  wbb  latif&ed  with  the  deeisioa  of  the  ConstitutioBs? 
Court." 


Columbia^  November  Tertfij  1814. 


Thomas  Dean^  endorsee^ 

vs. 
George  Leonard^  Executor 
ofWu.  Leonard. 


Taylor, /or  the 
Motion. 

Yancy,  &  Whit 
FIELD,  Contra. 


To  open 
the  decree 
on  a  nim- 
mary  pro- 
cess, after 
it  had  pas- 
sed, and 
«n  the  se- 
cond day 
in  court, 
*jn  a  case 
where  no 
defence 
had  been 
filed,  ap- 

gears  to 
e  not  on- 
ly! rre  fibu- 
lar, but 
beyondtne 
jor'sdic- 
tion  of  the 
court ;  un- 
less there 
be  (^und 
of  fraud  or 
mistake  to 
warrant  it. 


Constitutional  Court  of  Appeals.     Dec.  1815. 
Motion  to  set  aside  a  decree  on  Sum.  pro.  &c. 


Brevard,  J.  The  defendant  was  called  on  by 
the  process  to  file  his  defence,  on  or  before  the  first 
day  of  the  court.  The  plaintiff  after  the  first  day 
of  the  court,  had  a  right  to  consider  the  defendant 
in  default)  and  dismiss  his  witnesses,  if  he  had  any 
attending)  to  disprove  any  defence  he  might  expect 
the  defendant  to  set  up.  At  any  rate,  after  a  de- 
cree had  passed  in  his  favour,  he  could  not  be  ex- 
pected to  be  ready  to  controvert  a  defence  after- 
wards made.  To  open  the  decree  after  it  had  pass- 
ed, and  on  the  second  day  of  court,  in  a  case  whee 
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to  defence  had  been  fik^^  appears  to  me  not  only  ^^^^|j[;2' 
irregiilary  but  beyond,  the  discretion  of  the  conrt^  v^^^noiw/ 
tinless  there  should  be  some  strong  ground  of  fraud  ^^^ 
or  mistilke  to  warrant  it.'   It  is  not  competent  for  LioirAB*. 
this  courts  I  thinks  from  what  appears  before  us^  to 
undertake  to  Sfiy  that  justice  has  been  done^  merely 
because  from  what  appears  we  cannot  pretend  to 
aay  that  injustice  has  been  done.    Justice  may^  or 
may  not  be  done  for  any  thing  I  can  dearly  knotir. 
The  defendant  may  have  had  a  suftdent  ddence^ 
or  the  plaintiff  might  (if  he  had  not  been  surprised) 
have  been  able  to  overthrow  the  defence  by  coa- 
trary  evidence.     I  think  the  motion  ought  to  pre- 
vail. 

lustices  Shith^  Gbih&e  and  Co«.coics;  concurred. 


NoTT,  J.  I  shall  give  no  opinion  as  to  the  reg» 
ularity  of  the  proceedings.  The  plaintiff  has  not 
alleged  that  he  was  surprised  by  letting  the  defipnd- 
ant  make  his  defence  the  second  day  of  courts  and 
after  he  had  obtained  a  decree :  nor  does  he  complain 
of  any  error  in  the  decree.  I  conclude^  therefore, 
that  justice  has  been  done.  He  comes  then  to  ask 
the  aid  of  this  court  to  do  injustice :  to  give  him 
the  benefit  of  a  legal  advantage  which  he  had  ob- 
tained contrary  to  equity  and  good  conscience.  I 
will  lend  him  no  assistance  in  such  a  case. 

Lord  Mamfield  says  ^^  a  new  trial  ought  to  be. 
granted  to  obtain  real  justice^  a^  not  to  gratify 
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KoVTau'  "^^S^^^  paflftions  on  every  point  Of  9ummutHju$/^ 
\^^>r>im^  and  cites  a  number  of  cases  where  the    Terdicti 
^^'       were  (gainst  evidence^  and  the  strict  mle  of  law : 
1mvab».  bat  the  court    would  not  give  a  second  chance 
of  success  to  s  hard  action  or  unconscionable  de- 
fence.    (2    Marg.    Essays,  54.)    Again,  it  does 
not  follow  by  necessary  conseliuence>  that  there  must 
always  be  a  new  trial  in^kll  eases  Where  the  ver^ 
diet  is  contrary  to  the  evidence ;  for  it  is  posrible 
that  the  Verdict  may  be  on  the  side  of  justice  and  the 
real  merits  of  the  case.    {Derbf  vs.  DtUthess  pj^ 
UaaatiMy  2  Saik.  646.) 

Justice  J>tarts  says,  ^^  The  eoUtt  never  granted  a 
Hew  trial  when  they  clearly  see  that  the  merits 
have  been  fully  and  fairly  tried/'  2  Morganny  113. 
This  case  it  appears  to  me,  has  been  fully  and  fiurly 
tried ;  and  I  am,  therefoire,  against  granting  &  new 
trial. 


4  • 
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COLUMBUf 

Ni»  .1814, 

CoiATHBiA,  JVavenAer   Term,  1814.      >^^^^>r%^ 

ConcifU- 

8I0S£M» 

The  CoMiii9WowiiB«i  Cilabke  &  Hookbh,  /or  the  *^^ 
'  ij/  thtTremury     I     Motion.  mvJJ 

James  F.  Muse.       J  Evans,  Contra^ 

Tried  before  ludge  t^Falies. 

This  .was4in  action  of  debt,  on  the  sheriff's  bond,  J^^thlr- 
given  by  the  defendant,  assheriff  of  Fairfield  district.  J^^  ^ 
The  defendant  pleaded  ^on  est  factum^  and  objec-  fadumwu 
ted  to  the  admission  of  tbercertified  copy  of  the  bond,  a  ccrtifi'. 

;under  the  plea  J  because  the  words  "as  i^cq^i^^dj  S?e^bohd!^ 
by  law,''  instead  of  th^  words  "  as  required,  pr  to  ^o™  *^*=, 

•^  'J  ^  '  '^  treasurer  8 

be  required   by   law,"   were    used  in   the   cOndi-  office,  be- 
tion  of  the  bond.     And  on  this  supposed  defect,  mo-  c"^  aMhe 
ved  in  the  court  below  (or  a  non-suit,  which  motion  ^o*^'fo™^ 
Was  overruled.  non-suit 

w«s  mmde* 
on  the 

The  present  motion,  is  to  reverse  that  decision.     S^Tthe 

words  <*tt 
required 
bj  law," 

Smith,  J.     The  omissioii  of  those  words,  in  the  iH^he  con- 
condition  of  the  bond,  subjected  the   defendant  to  ^^^^^*J^' 
no  additional  inconvenience ;  nor  did  it  render  him  tbe  words 
liable  to  any  penalties,  or  subject  him  to  any  other  quired,  or 
disabilities.  Nor  can  I  see  how  it  in  any  degree  altered  q^.^d'^by 
the  proof.  It  had  all  the  solemnities  of  attestation,  sig-  {Ji^'con^* 
nature,  and  official  authenticity  from  the  treasury  de-  refusedthc 
partment.   The  omission  of  a  word,  which  at  most  ap- 
pears to  be  redundant,  could  not  destroy  its  identity. 
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NovTsYi'  ^^  ^^'^  ^*'  ^^  ^^  ^^^  bond, which  the  defendant,  and 
his  securities  executed,  the  objection  could  not  be  va- 
lid. If  this  had  been  a  bond  imposing  duties  not  re- 
quired by  law,  and  for  an  opissi^i  of  those  duties,  the 
skoriff  hma  Deen  sued,  he  might  then,  with  a  good 
grace,  have  claimed  the  protection  of  this  court,  to 
relieve  him  from  oppression.  But  when  a  sheriff 
has  been  forgetful  of  his  oath  of  office,  the  sacred 
character  of  a  public  officer,  as  well  as  of  every  mo- 
ral and  social  duty ;  and  with  a  prodigal  hand,  has 
laid  hold  of  all  the  monies  he  could  officially  grasp, 
and  has  idly  wasted  it  in  his  amusements,  or  his  fol- 
lies, without  the  least  regard  to  justice,  or  of  the  hon- 
est men  he  hath  defrauded ;  be  ought  to  catch  at 
more  than  a  shadow,  before  he  can  expect  legally  to 
shield  himself  from  a  fair  retribution*  I  am,  there- 
fore, against  the  motion. 


Justices  BufiVABD  and  Bat,  concurred. 
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Columbia^  JVbvember  Term,  1814. 


COLUVBIA, 
NOV.I8U. 

Whits 

V. 


William  White  ^  Blanding  and  Hanford,         melot. 

vs.           >    for  the  Motion. 
Charles  Meloy.  ) Contra. 

This  was  an  attachment  taken  from  a  justice  of  No  attach, 
the  peace^  on  an  affidavit  by  the  plaintiff  that  the  be  iamied 
defendant  had  enticed   away  his  slave,  of  the  value  J[Je*ifthe 
of  8450.     The   presiding  judge  {JVhtt)   reversed  P®*^^*' ]^^* 
the  Judgment  in  this  case,  on  the  ground  that  no  tracts,  or 
attachment  could  issue  from  a  justice  of  peace   but  debtor  and 
on  contract.     This  motion  is  to  reverse  that  decis-  ^^^ 
ion.        I 


Smith,  J.  In  each  of  the  clauses  in  the  county 
court  act,  (and  no  other  act  has  ever  yet  authorised 
a  justice  of  the  peace  to  issue  an  attachment,)  no 
character  is  used  but  creditor  and  debtor.  The 
creditor  may  go  before  a  justice,  and  make  oath 
that  his  debtor,  &c.  This  can  never  be  construed  to 
mean  that  a  tortious  act  shall  be  converted  int^o  a 
debt.  It  would  appear  that  the  legislature  never 
intended  to  intrust  this  power  in  the  hands  of  jus- 
tices of  the  peace ;  for  by  the  second  section  of  the 
act  passed  on  the  21st  March,  1793,  to  amend  the 
attachment  act,  they  have  given  power  to  all  the 
courts  of  common  pleas  to  issue  attachments  for 
torts.  And  when  an  act  already  es^isted  to  remedy 
this  evil,  we  cannot  presume  it  given  under  the 
woris  creditor  and  debtor^     The  subject  was  not  a 
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St^^su'  "®^  ^"^ '  ^^  '***  ^^^"  legislated  on.  The  techni- 
<^^r^>w  cal  words  were  famili&r^  and  4t  must  be  a  strained 
'^■"*  construction  indeed  before  it  could  be  brought  from 
¥uot.     the  county  court  act.    I  am  against  the  motion. 

Justices  Bay^  Grimkb^  and  Colcock  concurred. 


Columbia^  jyavember  Termy  1814, 


James  McGill  1  Evans^/ot  the  Motion. 

vs.  > 

Joseph  Woodward,  j  Clarke^  Contra. 


Xni^ant  This  was  an  action  on  the  case^  brought  against 
«Tow,  in  the  defendant  for  enticing  away  and  harbouring  a 
ways,  his  fi*^^  woman  of  colour^  whom  the  plaintiff  claimed  as 
!lf*cm"i^ng  an  indented  servant*  The  defendant  relies  on  two 
into  effect  grouods  of  defence. 

«  contrmct 
made  dur- 

cyf^'iie*  1st-  ThdX  the  girl  was  a  minor  when  the  deed 
^U\^.  was  executed. 

upon  lancu 
sold  or 

by  him  2d.  That  it  was  obtained  by  fraud  and  imposition^ 

dir]^?'  and  taking  an  undue  advantage  of  the  situation  of 
wM    the  party. 

comes  of 
age,  con- 

Mmei^ds      NoTT,  J.    With  regard  to  the  first,  it  was  a 

to  another. 

He  may 

leare  the  serrico  of  obo  to  vhom  be  wm  bound  and  enter  into  the  ierrice  i^f 

aavtker. 
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matter  of  fact  for  the  jury.    There  was  evidence  coLtrxBTi, 
(m  b&tk  sides^  and[  they  have  fouad  for  the  defend-  s^^^^sr^^ 
aat.     Indeed  the  instfument  iu^lf  fdrnishes  reason-  mcGiki 
able  grounds  to  believe  that  she  was  under  age.     It  wood- 
describes  her  to  be  above  eighteen :  and  although 
that  expression  will  admit  of  a  construction  that  she 
might  have  been  of  any  age  above  eighteen^  yet  the 
most  reasonable  conjecture  is^  that  she  was  about 
that  age^  or  at  least  under  twenty-one ;  otherwise 
there  would  have  been  no  necessity  for  mentioning 
her  age. 

But  it  is  said^  that  infancy  is  a  personal  privilege^ 
of  which  no  other  person  can  take  advantage,  fiut 
an  infant  may  in  various  ways  disavow  his  intention 
tcT  carry  into  effect  a  contract^  made  during  his  mi- 
nority. He  may  do  it  by  entering  upon  lands  which 
he  has  sold  and  conveyed ;  or  by  conveying  them 
to  another  after  he  comes  of  age;  or  by  leav- 
ing the  service  of  one  to  whom  he  is  bounds  and  en- 
tering into  the  service  of  another.  So  that  in  the 
present  case^  it  is  the  infant  herself  who  takes  the 
advantage ;  and  it  is  no  ansM^er  to  say  it  is  a  specu- 
lation between  these  parties^  who  shall  have  her  ser- 
vices^ for  in  one  case  it  is  a  voluntary  service^  in  the 
other  compulsory.  On  this  ground^  therefore^  I  am 
against  granting  a  new  trial. 

I  am  the  better  satisfied  with  the  verdict  from 
the  circumstances  of  fraud  attending  the  transaction. 
The  plaintiff  purchased  her  from  another  person ; 
yet  he  does  not  shew  that  that  person  had  any 
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Nor!idut  ^^8^*  ^  ^"*'  b^^^s  her  under  her  own  indenture,  and 
by  that  indenture,  she  is  bound  tfe  serve  for  fifteen 
years  for  her  support  only.  It  carries  on  its  &ce 
strong  badges  of  fraud  and  imposition.  I  do  not 
think  it  void  for  want  of  consideration.  Her  sup- 
port is  a  cons]4eration  although  inadequate.  Besides, 
the  instrument  is  under  seal,  and  I  am  not  aware  of 
any  case  where  a  sealed  instrument  has  been  held  a 
niuium  pactum^ 

The  motion  is  refused. 

Justices  Bbisvard,  Grimke  and  Bay  concurred. 


CoLCOCK,  J.  I  cannot  consent  to  allow  a  man, 
under  the  pretext  of  affording  assistance  to  the  weak, 
to  violate  the  law  in  a  civil  matter.  If  the  defend- 
ant thought  the  woman  injured,  he  should  have  ap- 
plied to  the  law  for  redress  ;  his  declaration,  that  he 
defended  the  suit  for  her,  weighs  nothing  with  me. 
I  do  not  know  that  it  is  the  case  because  he  says 
so ;  he  may  be  personally  interested.  The  plain- 
tiff's having  given  money  to  another  to  surrender 
his  claim,  has  nothing  to  do  with  this  case,  for  her 
freedom  is  not  denied  ;  but  she  is  held  by  a  con* 
tract  said  to  be  entered  into  by  her.  Now,  if  there 
be  no  imposition  on  the  part  of  the  plaintiff,  she  can- 
not avoid  the  contract ;  and  if  there  was  an  imposi- 
tion, this  defendant  cannot  take  advantage  of  it.  It 
would  be  allowing  the  defendant  to  violate  the  law 
to  procure  justice  to  this  woman  ;  as  if  he  could  not 
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liavc  done  so  by  due  course  of  law.     I  am*  for  these  £?'^?"?^ 
reasons^  in  favour  of  the  motion.  s.^v>«^ 

McGiLA 

Ju^ce  Smith  concurred  with  Justice  Colcock.    wood- 


Columbia^  November  Term.  1814. 

WiNDLE  HiNCLE  "1  WhITFIELD  &  YaNCEY,  foT 

vs.  f     the  Motion. 

Adam  Carbuth,  J  Andeeson,  Contra. 

Assumpsit  on  a  judgment  from  North-Carolina  j  ^^^^ 

and  issue  on  non-assumpsit.  not  be  re- 

ceived M 

evidence 

On  production  of  the  record,  there  appeared  to  ^em*^' 
have  been  a  verdict  only,  and  no  judgment.     The  •^oihtx 
presiding  Judge  granted  a  non-suit.  thoni^  it 

jeeiiw  our 
courts 

A  motion  is  now  made  to  set  aside  that  non-suit,    ^^en 

effect  to 

such  ju48r- 

ments, 

whenever 

NoTT,  J.     I  am  aware,  that  the  proceedings  in  they  have 
the  inferior  courts  of  North-Carolina,  and  some  of  ^nj^e^ 
the  other  states,  are  very  irregular.     I  believe  that  ^t'of^Ae 
judgments  are  never  formally  entered  up.     I  am  dis-  ^J*^  J 
posed,  therefore,  to  extend  all  possible  indulgence  whence  % 
and  liberality  towards  them :  and  I    believe   our  mi^^Tbe 
courts  have  given  effect  to  them,  wherever  they*"*®^*' 
have  found  a  single  word,  or  act  of  the  court,  from 
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WtoiuSi"*  ^**^^®  *  jodgmeut  could  be  inferred.  Bii^  the  vci^ 
wr->rv^  diet  alone^  cannot  be  received  4is  evidence  of  a  judg^ 
H»c"     ment 

The  motion^  therefore^  must  be  discharged. 

Justices  Smith,  Colcock,  Bay,  and  GrimK£« 
concurred.  * 


Charleston,  Mvembef  Termy  1814* 

Jacob  Richardson  ^  Stark,  far  the  Motwn. 

ads.  > 

John  McCray.         )  Haygoob,  Contra. 

The  defendant  was  the  owner  of  a  certain  negr# 
slave,  who  had  committed  some  erime  in  Barnwell 
district ;  and  he  had  been  arrested  at  the  instance 
of  the  plaintiff,  to  answer  for  this  offence.  The  ne- 
gro escaped,  and  got  into  Charleston,  where  he  was 
apprehended  and  committed  to  the  work-house. 
The  plaintiff,  without  any  authority  or  request  from 
the  defendant,  went  to  the  work-house,  and  paid  the 
fees  for  apprehending  and  dieting  this  negro,  and 
brought  him  to  Barnwell,  where  he  was  tried  for  the 
crioEie  of  which  he  was  first  charged :  and  then  the 
plaintiff  brought  this  action  to  recover  the  expenses 
paid  by  him  at  the  work-house,  and  his  own  expen- 
ses in  bringing  him  to  Barnwell.  The  presiding 
judge  gave  a  decree  for  the  plaintiff,  on  the  ground 
•f  money  laid  out  and  expended  for  the  defendant. 


StAt^  OF  SOUTH-CAROLIl^A. 


%ti 


Smith.  !•     This  doctrine  would  be  monstrous.  £®*^Ji^» 

^  ^  Not.  1813. 

In  the  first  plaee/the  defendiEint  was  not  liable  for  w^\<>w 
the  Expenses  att«daat  on  the  prosecution  of  his  ne-  H"cib 
gro  for  a  public  oiFence ;  and  secondly^  because  it  Ca&ytk. 
Would  thwart  every  principle  of  laW^  to  make  him 

«o  upon  the  mere  act  of  the  plaintiff. 

m 

No  man  can^  by  a  voluntary  payment  of  the  debt 
of  another^  make  himself  that  man's  creditor.  This 
is  the  opinion  of  Lord  Kent/on^  in  8  Dumf.  &  JEastf 
61 3«  The  same  judge  gives  his  opinion  on  the 
same  ground>  in  another  case^  same  book^  310*  And 
the  {Msition  is  so  self  evident  that  it  cannot  need  au- 
thorities to  maintain  it.  I  am  of  opinion  that  a  new 
trial  should  be  granted. 

Justices  Bat^  Nott^  Brevabd^  and  ColcocKi 
concurred. 


m 


•.?         4-    if'X 
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CoiintiiiiA, 

^ov.l814. 

v-''"^^^^-'  Columbia,  Mvember  Term,  1814. 

NlCKLIX 

9t»  al. 

^  •        NiCKLiN  et.  al.  1  YANCY,/(7r  Me  Motion. 
Hugh  Morrow.  J  Simkin^^  Contra. 


4 


Atorreyor  The  plaii^tilTs  hfid  commenced  a  large  number  of 
led  bylaw  actions  of  trespass  to  try  titles,  and  Hugh  Morrow 
^arltmi  '^^^  ^®®*^  nominated  surveyor  on  the  part  of  the 
tov^  several  defendants.  The  plaintiffs  had  discontinued 
butn©  their  suits;  and  for  the  surveyor,  tlie  clerk  had 
is  made  taxcd  costs  in  each  case  for  his  services  as  surveyor^ 
tendance  *^^  ^^^  ^^^h  day  that  he  had  attended  court,  al- 
ThcfSore*  ^'^^^K^  ^^  ^ad  attended  without  any  subpoena.  The 
in  such  'motion  in  the  court  below,  was  to  strike  out  of  the 
all  others,  tax  bill,  the  sums  allowed  for  hia  attendance  at  court, 
^  wtshthe  which  the  presiding  judge  (JS/ott)  ordered  to  be 
to^ttcnd  ^^^^*  '^^^  motion  is  made  on  the  part  of  H,  Mar- 
the  sue-  row,  the  surveyor,  to  set  aside  that  order,  and  to 
eourts,  he  have  his  costs  taxed  for  his  attendance  as  a  witness 
ha^eVim   ^^  ^^^  case,  although  not  under  subj>(ena8. 

•ubpoened: 
other  ^irise, 
he  cannot 
claim  costi 

^^^*^  Smith^  J.  The*law,  authorising  the  appointment 
of  surveyors,  iti  cases  to  try  titles  to  land,  says  the 
surveyor  shall  give  in  his  return  on  oath  at  the  next 
court,  but  makes  no  requisition  for  his  attendance 
afterwards.  Therefore,  in  such  cases,  as  in  all  oth- 
ers, if  the  party  wishes  the  surveyor  to  attend  the 
ancceeding  courts,  he  ought  to  have  him  under  8ub- 
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poena,  otherwise  he  cannot  claim  costs  for  his  at-  5?'^'?o  ^t* 
*  N0V.1&14, 

tendance.     I  am,  therefore,  against  the  rule.  s--->o*^ 

NiCXLIK 

Justices  CoLcocK,  Bay.  and  Brevard  concurred.  ^'  "i* 

MOABOW. 


CoLuiiBiA,  Myvember  Temiy  1814. 

Edward  C.  DebruehlI  B landing,  for  the  Mo- 

vs.  >     tion. 

Willi  an  Parker.        J  Mathies,  Contra. 

This  was  an  action  of  trespass,  de  bonis  ctsportatio.  ^-j^igtice 
To  this,  the  defendant  pleaded  a  plea  of  justification^  ^^^^'^^ 
under  the  iudgment  of  a  iusticQ  of  the  peace.     And  aiction 
the  only  question  was,  whether  a  justice  of  the  peace  ex  eontrac- 
had  jurisdiction  of  unliquidated  demands  above  three  g^TO^noT' 
pounds  sterling  ?  ^^^^^^ 

The  presiding  judge  {JSTott)  decided  that  a  sin- 
gle justice  had  jurisdiction  as  far  as  twenty  dollars. 
And  this  motion  is  to  reverse  that  decision,  and  to 
set  aside  a  non-suit. 


Smith,  J.  It  has  been  s(  t  led  by  the  Constitutional 
Court,  in  the  cases  of  Whyte  ads.  Kendrick  am!  Mc- 
Caw  vs.  iAC  Smith,  that  a  justice  of  the  peace  had 
jurisdiction  in  all  cases  er  contractu,  for  any  sum 
not  exceeding  twenty  dollars. 


47e  JUDICIAL  DECISIONS  IN  THE 

WoVTsu*     ^^^  question  has  ariseii  from  a  miscoDStnictien  of 
\^^^>rs^  the  several  laws  giving  justices  jurisdiction :  and 
lixBiiiriBL  giving  them  jurisdiction  e^clusive^  without  the  inter- 
fAmuB.    vention  of  a  jury. 

It  is  said  in  the  6th  sect,  of  the  19th  article  of 
the  constitution^  '^  the  trial  hy  jury^  as  heretofore 
used  in  this  state^  shall  be  forever  inviolably  preserve 
ed.'^  Or  if  we  look  np  further  than  those  acts  which 
extend  the  jurisdiction  to  a  single  justice^  previous  to 
the  adoptipn  of  the  cppstitution^  it  would  necessarily 
be  inferred  that  the  trial  by  jury  was  not  taken 
away^  in  unliquidated  demands  abov^  three  pounds. 
3y  the  13th  sect,  of  the  act  for  establishing  county 
courts^  {P.  li.  371.)  a  summary  jurisdiction  is  given 
to  the  justices  of  the  several  counties^  to  hear  and 
determine  all  suits  for  any  debt  or  demand^  due  by 
judgment^  specialty^  or  account,  for  any  sum  or  sums 
of  money  amounting  to  £5  sterling,  without  the  so* 
lemnity  of  a  jury.  This  is  also  recognized  by  an 
act  to  amend  the  former  act^  passed  the  year  follow- 
ing. (P.  L.  401.)  And  by  the  act  of  1799,  (2 
Faust y  318.)  the  legislature  have  raised  the  juris- 
^ction  of  the  justices  of  the  peace,  and  of  the .  quo- 
rum throughout  the  state,  in  all  cases  arising  from 
contract,  to  twenty  dollar^*  And  it  would  seem 
that  they  might,  consistently,  with  the  provisions  of 
the  constitution,  have  extended  their  jurisdiction  to 
£5  sterling.     I  am  therefore,  against  the  motion. 

Justices  Bkeva^d^  Bat;  Nott^  and  Gbiiujb;. 
concurred*. 
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CoLcocK  J.    I  am  in  favour  of  the  motion.    The  ^^'^j"^* 
question  here  is>  what  is  the  extent  of  the  jurisdic-  s^^v-s^ 
tion.of  a  single  magistrate?    The  act  for  the  trial  of  i>«*»v»m 
small  and  mean  causes^  passed  June  13th^  1747^  gives  Pabi;^ 
jurisdiction  as  far  as  to  jf  20^  old  currency.     Thc^ 
act  of  12th  Marchy  1786^  extends  the  jurisdiction  as 
far  as  to  £5  sterlings  where  county  courts  are  esta- 
te ished^   and  a  subsequent  act  of  the  8th  M^rch^ 
1787^  says^  ^'  that  the  jurisdiction  of  a  single  magis- 
trate^ where  county  courts  are  established^  shall  ex- 
tend to  the  trial  of  all  cases  of  debt^  not  exceeding 
£^J^    These  ^re  all  the  laws  giving  jurisdiction  to 
single  magistrates^  previous  to  the  adoption  of  the; 
constitution.     I  am^  therefore^  of  opinion^  that  the 
magistrate  exceeded  his  jurisdiction  in  this  case. 
The  county  court  act  gave  summary  jurisdiction  to 
the  justices  of  these  courtSji   but  that  act  has  no  ap- 
plication (in  my  opinion)  to  the  case ;  for  there  the 
power  was  given  to  the  whole  bench  of  judges,  And 
that  court  has  been  abolished.     The  plaintiff  then  '^ 

was  entitled  to  his  trial  by  jury,  if  he  wished  for 
one.  The  magistrate  had  no  jurisdiction,  and  the 
judgment  was  illegal, 
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C»IWBIA 

Kov.,1614. 

^•^^"^^^  CoLUUBiA,  JVbvember  Term,  1814. 

V, 

BBTVOL9S.  William  Wells     "]  Johnson^  far  the  Motion, 

ads.  > 

Justin  Reynolds.  J  Farrow,  Contra. 

mtiy  pro!'*  Two  questioDS  were  made  in  this  case :  1  st,  Whether 
^tac^wit  ^  defendant  in  a  Sum.  Pro.  can  avail  himself  of  a 
•wi  be  let  set  off,  by  way  of  defence  which  is  over  the  sum- 
amount  of  mary  juris^ction  of  the  court?  2nd,  If  lie  cannot; 
soecds  the  whether  he  can  at  the  trial  relinquish  a  part  of  his 
•ummaiy  demand,  so  as  to  reduce  it  within  the  summary  iu- 
jurisdic-     risdiction. 

tion.    Fop, 
the  court 
is  limited 
to  £30, 

whether  NoTT,  J.     Ist,  The  Summary  jurisdiction  of  the 

the  claim  court  IS  limited  to  twenty  pounds ;  and  whether  the 

piaiatiflr  claim  is  set  up  by  the  plaintiff  or  defendant,  the  ju>» 

antt*^r^'  risdiction  is  the  same.     The  discount,  therefore  was 

tUm^*^'  properly  rejected  in  this  case*     {See  1st  JVhtt  and 

alike  Km.  McCordy  192—194.  2nd  do.  487.)    2nd,  In  some 

wiiuhe  cases,  perhaps  no  inconvenience  would  result  from 

loarUie  pennitting  a  defendant  to  withdraw.or  relinquish  a 

defendMit  p^ft  of  a  discount,  and  set  oif  the  Remainder ;  but 

to  WlUl-  '^  \  %  m 

<iraw  a  (bat  could  not  be  done  where  the  demand  consisted 
Siscoiwt,^  of  one  entire  sum :  because  the  whole  principle 
!5i!!^?r,J!  would  still  be  involved  in  the  deciiiion.     The  same 

yivc  jun»* 

^^^'  thing  might  also  happen,  and  oftentimes  would, 
where  it  consisted  of  several  distinct  items.  The 
best  way,  therefore,  will  be  to  adopt  the  rule  of  the 
pourt  below;  to  reject  the  discount  in  all  case^ 


i 
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Where  it  appears  upon  the  face  of  it,  tliat  the  co«rt  ^^^g'uf 
has  no  jurisdiction.     The  motion  in  this  case  must 
be  rejected. 


Wilis 

V. 


Justices  COLCOCK,  Brev^rd^  and  Grxmke  eon- 
eurred. 


Columbia^  JVovember  Terniy  1814< 
David  Spears.  ^  F arrow, /or  the  Motion^ 

vs.       y 

John  Terry.      J  Creswell,  Contra. 


Comnufl- 


This  was  an  action  of  trespass  to  try  title.    The  ^"^^^ 
land  was  sold  under  execution  by  the  sheriff  of  Spar-  ^»»'  ^»^^ 

rrt  T  power  to 

tanburgh,  as  the  property  of  Thomas  Leatherwoody  admit  per« 
and  bought  by  the  plaintiff.     The  defence  set  up,  ^"*efit  </ 
was,  that  Leatherwood  had  surrendered  up  all  his  ^,£^^ 
property,  of  which  this  land  was  a  part ;  and  as-  ^u^  n<»^  f ^ 
signed  It  over  to  trustees  for  the  benefit  of  his  cred-  ent  debt; 
itors,  according  to  the  provisions  of  the  act  for  the  ^'*  *^' 
relief  of  insolvent  debtors.    This  assignment  had 
been  made  pursuant  to  the  order  of  the  commission- 
ers of  special  bail,  to  whom  the  surrender  bad  l^en 
made. 

The  presiding  judge,  ('Smith J  was  of  opinion, 
that  commissioners  of  special  bail,  had  no  power  to 
•arry  that  act  into  effect ;  and  that  the  title  derived 
under  them,  way  void,  and  that  the  plaintiff  was  en- 


Tnir. 
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coiuMjiii,  titled  to  recover.    The  lury  found  a  verdict  accord-' 

Nov.1814.  ...  •'      "^ 

s^0r>r>^  mgly. 

J*;  A  motion  is  now  made  for  a  new  trial,  on  the^ 

ground  that  the  judge  was  mistaken  in  the  law  ia 
that  respect;  and  hkd  mis-directed  the  jui*y. 


NoTT>  J.  I  am  of  opinion  that  the  verdict  ought 
tot  to  be  set  aside.  The  commissioners  have  cleariy 
tnistaken  their  powers.  They  are  authorised  to  ad- 
mit persons  to  the  benefit  of  the  prkan  baund^s  act; 
but  they  have  nothing  to  do  with  the  insolvent  debt- 
er^s  act.  This  motion,  thel-efore,  must  be  discharged. 

Justices  Bay,  Smith,  Giiimke  and  CoLCocit  coit- 
€urred. 


Brevard,  J.  Undet*  the  act  o^  Assembly,  of 
1788,  I  think  commissioners  of  special  bail,  (or  one 
commissioner,)  may  order  an  assignment  of  an  insol- 
vent debtor's  estate,  or  any  part  thereof ;  and  that 
such  assignment,  if  properly  made,  ip  sufficient  to 
convey  real  estate.  In  the  present  case,  however, 
it  appears  the  act  was  not  duly  conformed  to. 
There  seems  to  be  great  informality,  and  want  of 
Certainty  in  the  proceedings.  It  does  not  clearly 
appear  by  what  authority,  or  in  what  character,  the 
three  persons  acted,  who  style  themselves  ^^  com* 
missioners."  The  assignment  is  not  under  seal. 
The  word  ^^  assignment,^'  must  be  taken  in  a  legal, 
and  technical  sense,  to  mean  a  deed  or  grant.     The 
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Assignment  does  not  pursue  the  directions  of  the  act.  ^^^^^li' 
It  is  ^^  for  the  mutual  benefit  of  all  the  creditors;'^  v>^v^ 
whereas  t!ie  act  directs  it  ^^  to  be  made  to  the  spBA»i 
plaintiff^  subject  to  all  prior  incumbrances/'  ttmmT. 

I  am  of  opinion  that  the  district  court  acted  cor-  ' 
rectly,  in  rejecting  the  writing  offered  as  an  assign- 
ment ;  and  that  the  motion  for  a  new  trial  ought  t0 
be  refused. 


Columbia^  November   Term,  1814; 

Willi A]it  Shaw^  Yancey, /or  the  Motion. 

ads.  > 

ioHN  Bowie.      )  Bowie,  Contra. 

Motion  in  arrest  of  judgment,  for  non-suit,  oV 
new  trial. 

Tried  before  Judge  Smith. 

This  was  an  action  of  assumpsit,  brought  to  re- 
cover the  amount  of  two  promissory  notes.  The 
writ  and  declaration  were  for  a  demand  of  John 
Bowie  against  the  defendant,  and  stated  the  notes  to 
have  been  given  to  John  Bowie.  To  this  declara  • 
tion  the  defendant  pleaded  the  general  issue,  the 
statute,  and  a  set-off.  The  notes  produced  in  evi- 
dence were  payable  to  John  Bowie^  clerk  of  the 

61 
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Nm""u.'  ^^^^y  ^^"^  of  Abbeville,  fop  the  use  of  the  county. 
They  were  dated  sometime  in  1790,  and  payable 
six  months  after  date. 

John  Bramwn^  a  witness'produced  by  the  plain- 
tiff said,  that  in  conversation  with  the  defendant  re- 
specting these  notes,  some  shwt  time  before  this 
action  was  brought,  he  said  he  had  no  recoUeetioii 
that  any  such  papers  were  out-standing  against  him, 
but  he  had  considerable  demands  against  the  coun- 
ty, which  would  form  good  discounts  against  them. 

Here  the  plaintiff  closed.     The  defendant  thea 
moved  for  a  non-suit :    because  the  notes  declared 
on  were  to  John  Bowie,  and  those  produced  in 
evidence  were  payable  to  John  Bowie,  clerk  of 
Abbeville  county,  for  the  use  of  the  county.     The 
court  overruled  the  objection ;  because  if  the  de- 
fendant had  wished  to  have  availed  himself  of  this 
objection,  he  ought  to  have  demurred  to  the  decla- 
ration as  the  notes  as  copied  thereon,  which  were 
those  now  produced  in  evidence.     The  defendant 
then  produced  a  discount  for  fees  due  him  as  coun- 
ty attorney.     He  produced  the  order  of  the  court 
appointing  him  county  attorney,  and  also  orders  of 
the  said  court,  that  John  Bowie,  the  county  treasur- 
er, and  clerk  of  said  court,  should  pay  his  said  ac- 
count for  services  rendered  as  county  attorney,  both 
before  and  after  the  said  notes  became  due,  and 
which  were  then  in  the  hands  of  the  said  clerk.    He 
also  proved  that  the  county  attorney  who  had,  pre- 
ceded and  succeeded  him  in  said  office,   had  had 
the  account  allowed  and  settled  off  in  this  manner. 
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arid  that  it  was  the  customary  way  of  paying  such  Coluhtbh, 
accounts.     But  the  court  rejected  this  discounti  and  \^rAr>S 
would  not  permit  it  to  go  to  the  jury.     The  de-  ^"^^ 
fendant  further  proved  that  these  notes  were  given  bowib. 
for  estraya  sold  by  the  county  court :  and  that  in 
one  of  them  he  was  only  secured  for  one  Elijah  Mc- 
Curdy f  who  resided  for  more  than  six  years  in  the 
neighbourhood  of  Abbeville  court,  in  solvent  cir- 
cumstances ;  but  was  then  dead,  and  his  represent- 
latives  unknown.      The  defendant  here  closed  his 
defence.     The  jury  found  a  verdict  for  the  full 
amount  of  the  plain tifTs  demand. 

The  defendant  then  gave  notice  that  he  would 
move  in  arrest  of  judgment :  because  the  writ,  dec* 
laration,  and  notes  filed  therewith,  shewed  no  good 
cause  of  action  of  John  Bowie  against  William 
Shaw»  And  he  further  gave  notice  if  the  said  mo- 
tion should  « not  be  sustained,  he  would  then  move 
for  a  non-suit :  Because  the  declaration  was  on  notes 
payable  to  John  Bowicy  and  those  produced  in  ev- 
idence were  payable  to  John  Bowitj  clerk  of  Abbe- 
ville county  court,  for  the  use  of  the  said  county* 
And  if  he  should  not  obtain  the  benefit  of  this  last 
motion,  he  would  then  move  for  a  new  trial. 

1st,  Because  the  evidence  of  John  Brannan  Aid 
not  prove  an  acknowledgment,  within  four  years,  of 
any  subsisting  demand  of  John  Bowie  against  the 
defendant. 

3d,  Because  it  did  not  amount  to  proof  of  any  de-^ 
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KovTm*  ^^^^  ^'  *^®  county  against  him,  within  four  yeara 
s^0r>r>^  from  the  commencement  of  this  action, 

Shaw 

Bowxi,  3d,  If  it  did,  yet  twenty  years  having  elapsed  af- 
ter said  notes  became  due,  before  any  such  acknow- 
ledgment, the  presumption  of  payment  had  attached 
independently  of  the  statute  of  limitations,  and  there- 
fore,  such  acknowledgment  was  of  no  consequence. 

4th,  Because,  whether  the  county  owed  the  de« 
fendant  or  not,  was  a  matter  for  the  jury,  and  ought 
to  h^ve  beei^  left  to  them. 


NoTT,  J.  The  notes  on  which  this  action  wag 
brought,  were  given  to  John  Bowie^  as  clerk  of  Ab- 
beville county  court,  for  the  use  of  the  county. 
Shortly  after  they  were  given,  the  county  became 
indebted  to  Mr.  Shaw,  to  a  greater  amount  for  ser- 
vices rendered  as  county  attorney.  The  judges  of 
the  county  court,  having  the  controul  of  the  county 
funds,  ordered  the  clerk  to  liquidate  and  pay  his 
account.  In  this  situation,  matters  rested  about 
twenty  years ;  and  ten  years  after  the  abolition  of 
the  county  {courts,  without  any  demand  for  g^y- 
ment  being  made  on  either  side. 

The  time  which  has  elapsed  since  the  giving  of 
these  notes,  under  the  circumstances  of  this  case,  af- 
fords sufficient  evidence  of  payment,  independent  of 
the  statute  of  limitations,  which  is  a  sufficient  bar. 
At  least  sqch  long  acquiescence,  must  be  construed 
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into  a  tacit  consent  on  both  sides,  that  each  demand  S**'7oV/* 

rioy.ioi4* 

should  be  set  off  against  the  other.  s,.^^>r\m^ 

Shaw 

With  regard  to  the  subsequent  promise  of  the  de«  bowzb, 
fendant  to  pay  it,  was  no  more  than  this  :  that  he 
had  forgotten  that  there  was  any  such  demand 
against  him;  but  if  there  was,  it  must  be  paid. 
Shortly  afterwards,  being  called  upon  again,  he  said 
the  county  owed  him  enough  to  satisfy  these  notes. 

It  is  not  extraordinary  after  twenty  years  had  pas^ 
sed  away  in  silence,  and  when  he  supposed  the 
notes  virtually  paid,  that  he  should  have  forgotten 
that  they  ever  existed.  And  his  promise  ought  not 
to  be  construed  into  any  thing  more  than  a  willing* 
ness  to  do  what  (under  existing  circumstances)  he 
was  legally  and  equitably  bound  to  do.  It  cannot 
^  weaken  the  claim  which  he  before  had  to  set  off  his 
demands  against  the  other.  This  verdict,  therefore ^ 
ought  to  be  set  aside,  and  a  new  trial  granted. 

Jfustices  CoLcocK  and  Brevard  concurred, 
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Nov.1814. 

Columbia^  JV6vember  Term,  1814. 

David  B-  MitchellT  Boavie,  far  the  Motion. 

vs.  V 

John  Darracott.      J  Yancet,  Contra. 

Case  from  Abbeville  district. 

Constitutional  Court  of  Appeals^  Nov.  1814. 

Motion  to  reverse  the  decisions  of  the  Circuit 
Court. 

tkese  This  was  an  action  of  debt^  on  a  bond  given  by 

Webind  ^^^  defendant  and  two  others ;  to  which  the  defend- 
o^hdw*'  *^*  pleaded  in  abatement^  that  the  bond  was  a  joint 
executors,  boud^  and .  not  joint  and  several ;  and  that,  there- 
istraton,  foTe,  all  the  obligors  ought  to  have  been  sued.  Tp 
^^^     this  plea  there  was  a  general  demurrer  and  joinder, 

•fthem« 
jointly  & 

jeveraiiy;  The  material  words  in  the  bond  were  these; 
And  aevcr-  ^^  we  bind  ourselves,  our  heirs,  executors^  and  ad-' 
and^the*  ^'  ministratorSy  and  each  and  every  of  them,  jointly 
i^y^  ^^  ^^^  severally/^  The  court  held  this  to  be  a  joint 
•oed  Sep-  boud,  and  gave  judgment  for  the  defendant.     This 

was,  therefore,  a  motion  to  set  aside  this  judgment^ 

and  for  a  new  trial. 


Bat,  J.  .  I  have  no  doubt,  from  the  wording  of 
this  bond,  but  that  it  is  a  joint  and  several  bond ; 
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and  that  the  action  was  well  brought.     I  am,  there-  Colitx«a 

«         .    .  .  1-3  ■       1,    1  NOV.18U 

fore,  of  opinion  that  the  judgment  should  be  set  v^^v>^ 
aside,  and  that  the  cause  should  be  restored  to  the  Mitchim 
docket  for  trial.  Damba- 

COXTi 

Justices  NoTT,  Brevard*  and  Grihke  concurred. 


Ck)LUMBiA,  Mweniber  Term.  1814. 

Trustees  of  Jane  Heard  1  Goodwyn  &  John- 

vs.  !      SON,  for  Motion. 

John  Martin,  et  at.  j  Bacon  &  Martin, 

J      Contra. 

This  action  was  brought  to  try  the  right  of  Jant 
Heard  to  a  certain  negro,  {Rose.) 

Her  claim  was  founded  on  a  marriage  contract 
entered  into  before  marriage^ 

John  Heard  agreed,  in  consideration  of  a  marriage 
to  take  place  between  him  and  Jane  Bemardy  to 
make  over  to  her,  among  other  things,  the  negro  ia 
question :  and  the  writing  was  signed  by  both. 

On  the  trial,  the  handwriting  of  the  subscribing 
witnesses  (who  were  dead,  or  out  of  the  state,)  were 
proved ;  as  also  that  of  John  Heard.  The  hand- 
writing of  Jam  Bernard,  could  not  be  proved :  and 
therefore,  the  presiding  judge  ordered  a  non-suit. 
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N^oVms'  ^^^  question  now  is,  whether  it  was  necessary  t0 
v^NT^^  prove  her  hand- writing  ? ' 

HSAKD 


IU»TUr. 


NoTT,  J.  i  am  of  opinion,  that  it  was  not  neces- 
sary that  her  hand- writing  should  have  been  proved. 

This  is  -^liot  an  action  brought  by  one  party  to  a 
contract  against  another,  to  compel  a  performance 
of  that  contract :  but  it  is  brought  by  persons  in 
whom  the  property  has  vested  by  a  contract  execu- 
ted  against  third  persons,  who  are  strangers  to  the 
transaction.  The  legal  right  is  in  the  trustees* 
They  derived  it  from  John  Heard,  and  not  from 
Jane  Bernard.  The  object  of  her  signature  was 
merely  to  signify  her  assent  to  the  contract.  It 
conveyed  no  property ;  because  she  had  none. 
That  the  contract  has  been  carried  into  effect  on  her 
part,  is  presumed  from  suing  by  the  name  of  Jane 
JBeojrd.  And  even  if  it  did  not,  it  does  not  lie  in 
the  mouths  of  the  defendants  to  mak^  the  objection ; 
unless  they  are  creditors,  and  come  in  on  the  ground 
of  fraud ;  which  cannot  appear  to  the  court,  at  this 
stage  of  the  cause.  The  motion  ought  to  be  gran- 
ted. 

Justices  Brsyabd,  Colcock  and  Bat  concurred. 


I 


V    . 


-K  ^  '    »     (    « 


/  y 

J 


/ 


i 

i 


«i 


J 


